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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT! OF COLUMBIA 


DISTRICT OF COLUMBIA REDEVELOPKBNT 
LAND AGENCY, 

PLAINTIFF? 


) DISTRICT COURT 
) DOCKET 3443 


45 PARCELS OF LAND IN SQUARES 589 & 590 
IN TEE DISTRICT OF COLUMBIA, MARY E. EDWARDS 
ET AL., AND UNKNOWN OWNERS, 

DEFENDANTS: 


) NOTICE 
) 

) Filed June 21, 1954 
1) Harry M. Hull, Clerk 




William Brown.821 Delaware Avenue, S* W, 

Hazel Brown.821 Delaware Avenue, S* W. 




Kayme J* Riley.823 Delaware Avenue, S* W # 


- 2 - 2 - 2 - 


I 

You are hereby notified that a complaint ik condemnation 
has been filed in the office of the clerk of the aboVe named court 

in an action to condemn an estate in fee simple absolute in the 

( 

property described in the ’’Schedule A” attached hereto and made a 
part hereof for public use for the clearance and prevention of slum 
and blighted areas by the acquisition and assembly ojf real property 
and the leasing or sale thereof for redevelopment pursuant to tho 
project area Redevelopment Act of 1945, as amended, isupra. 

Ihe authority for the taking is the Act of March 1, 1929, 
as amended, c. 416, 45 Stat. 1415 et seq*, which is the procodural 

i 

Condemnation Act for the District of Columbia, tho ijistrict of Col¬ 
umbia Redevelopment Act of 1945, approved August 2, jl946, c* 736, 60 
Stat. 790, as amended by the Housing Act of 1949, c. 338, 63 Stat* 


413. 


You are further notified that if you have any objections 


or defense to the taking of your property you aro required to sorve 
upon plaintiff*s attorney at the address horein designated within 
twenty days after personal service of this notice upon you, exclusiv 
of the day of service, and answer identifying tho property in which 






you claim to have an intorost, stating the nature and extent of the 
interest claimed and stating all your objections and defenses to 
the taking of your property. A failuro so to sorve an answer shall 

constitute a consent to the taking and to the authority of the court 

, ^ # 

to procoed to hear the action and to fix the just compensation and 
shall constitute a waiver of all defenses and objections not so 
presented* 

You arc further notified that if you have no objection 
or dofense to the taking you may servo upon plaintiff's attorney a 
notice of appoartnee designating the property in which you claim to 
be interested, and thereafter you shall receive notice of all pro¬ 
ceedings affecting the said property. 

You are further notified that at the trial of the issue 
of just compensation, whether or not you have answered or served a 
notice of appearance, you may present evidence as to the amount of 
compensation to bo paid for the property in which you have any 
interest and you may share in the distribution or the award of 
compensation. 

You are further notified that plaintiff has filed a notice 
of demand for a jury trial on the issue of Just compensation* 

THE ATTORNEY GENERAL 

By /s/ Ralph A. Ri cko tt s _ 

Ralph A. Ricketts, Attorney,Lands 
Division, Room 545, Department of 
Justice, Washington, D. C. 

Dated June 21, 1954 _1954. 

SCHEDULE A 

ANNEXED TO AND FORMING PART OF THE FOREGOING 
DECLARATION OF TAKING 

All those certain tracts and parcels of land contained in 
Squares 589 and 590 in the District of Columbia described 
as follows: 

3HH*- 

SQUARE 590 

•5HS-2 

Parcel 372 . Lot 12 
Parcol Ms. Lot 15 


r 
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IS THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Filed Junt> 21, 1954 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY 


PLAINTIFF: 


45 PARCELS OF LAND IN SQUARES 589 and 590 
IN THE DISTRICT OF COLUMBIA, l!AYME J. RILEY 
AND UNKNOWN OWNERS. 

DEFEND/^ TS: 


DISTRICT COURT DOCKET 


3441 


COMPLAINT: 


1. This Is an action of civil nature brought by the Attorney Goner* 
of the United States at tho request of and in tho name |of tho List* 
rict of Columbia Redevelopment Land Agoncy, for the taking of tho 
property under the power of eminent domain and for tho {ascertainment 
and award of just compensation to the owners and parties in interest 


2* The authority for the taking is the act of March 1J 1929, as 
amended c. 416, 45 stat 1415 ct seq., which is tho procedural con¬ 


demnation act for the District of Columbia, the District of Columbia 

Re development Act of 1945, approvod August 2, 1946, c• |736, 60 stat 

I 

790, as amended by tho Housing Act of 1949, c, 338, 63 stat 413. 


3. Tho use for which tho property is to be taken is 


A h 

the 


clearance 


and prevention cf slum and blighted areas by the Acquisition and 
assembly of real preporty and the leasing or sale thereof for re- 
dfcvoldpment pursuant to tho project area redevelopment plan, all 
as provided in tho District of Columbia Redevelopment Act of 1945, 


as amendod, supra, 

4, ' The intcrost in the property to be acquired is an Estate in fco 
simolc absolute, 

i 

5. Iho persons having cr claiming an interest in the property whoso 


names are known are: ### parcel 372, Kayme J. Riley, Samuel Scrive¬ 
ner Jr*,Trustoe; Junior F* Crowell, Trustee; Porpctual Building 

J 

Association; George Basiliko, Trustoe; Joseph Witherspoon* Tirusteo; 
Charles L, Roller, Trustoo; Violet M. Barbour ### 

If 

6, Iho property in and to which tho aferogoing interost and estate 

- i 

is to bo taken is described in tho schedule "A" hereto attached. 
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7 % . The District of Columbia may have or claim an into rest in the - 
land by reason of the taxes and assessments duo and exigible* 

8* In addition to the persons named, there are or may bo others who 
have or may claim seme interest in tho property to bo taken, whoso 
namos are unknown to the plaintiff, and such persons are mado par¬ 
ties to the action under the designation "unknown owners"• 

T32E BEFORE the plaintiff demands judgment that tho property be con¬ 
demned and that just compensation for tho taking the ascertained 
and awarded and for such other relief as may be lawful and proper# 



mued States Attorney 


S/ Ralph A# Rickotts 


c too v i or lianas Division 



S/ Ralph A. Ricketts 




r 
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IK THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY 


PLAINTIFF: 


VS. 


District Court Docks i 
3443 


45 PARCELS OF LAND IN SQUARES 589 and 590 
IN THE DISTRICT OF COLUMBIA, MAYEE J. RILEY 
AND UNKNOWN OWNERS. 

i 

DEFENDANTS: 

1. (a) The lands described in Schedule A attached hereto are here¬ 

by taken for the use of and in the name of the District of Columbia 
Redevelopment Land Agency under the authority of the Ac‘; of March 1, 
1929, as aaended c. 416, 45 stat 1415 et seq.,the District of Col- 

umbia Redevelopment Act of 1945, approved August 2, 1946, c. 736, 

I * 

60 stat 790, as amended by the Housing Act of 1949 c. 3&8, 63 

! 

stat 413. 

(b) The public use for which such lands are to be taken is the 


clearance and prevention of slum and blighted areas by 


the acqui¬ 


sition and assembly of real property and the leasing anq sale there¬ 
of for redevelopment pursuant to a project area redevelopment plan, 
all as provided in the said District of Columbia Redevelopment Act 

i 

of 1945, as amended, supra. 

2. A description of said lands sufficient for the ideniification 
thereof is set forth in schedule A, annexed hereto and made a part 
hereof. 

3. The estate hereby token for s aid public use as aforosaid is an 
estate in fee simple absolute in and to said lands. 

4. A plat showing the said lands is annexed as schedule A and made 
a part hereof. 

, > 

5. The sum of money estimated by me to be just compensation for 
said lands. Including all buildings and improvements, thereon, all 
appurtenances thereto and all the interest therein and for all the 
rights of the public in and to all public streets, highways and alley 

i 

embraced within the land to be taken is set forth in schedule A, 
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annexed hereto and made a part hereof* Said sum I herewith deposit 
in the Registry of this Court to the use of the persons entitled 
thereto* 


IN WITNESS WHEREOF, I John R* Searles Jr* Executive Director 
of the District of Columbia Redevelopment Land Agency, thereunto 
duly authorized, sign this declaration of taking this 1st day of 
June 1954, in the City of Washington, District of Columbia* 


1 


S/ John R, Searles Jr* _ 

Executive Director 

District of Columbia Redevelopment 

Land Agency* 


i 


r 


r 
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S CH EDULE "A" 

ANNEXED TO AND FORMING PART OF THE FOREGOING DECLARATION OF TAKING 

I 

All those cortain tracts and parcels of land Contained in 
Squares 589 and 590 in the District of Columbia described as fellows 
the sum of money estimated tc be just compensation therefor, includ¬ 
ing all buildings and improvements theroon, if any, all appurtenanco 
thereto and all the interest therein, and for all the rights of the 
public in and to eL 1 public streets, highways and alleyp embraced 
T.'ithin the land to bo taken also being hereinafter set [forth, 

SQUARE 580 *** 

PARCEL 372 Lot 12, Estimated valuo. Six [Thousand, 


Tiro hundred and fifty dollars 


, XHOUHGJ 

$6,250,< 


Plaintiff is informed and avers that title to tho soil 

j 

of the public alley space designated herein is subject jto a perpet¬ 
ual easement to the public of ingress and ogress in favor of the 

i 

lets abutting thereon and has only a nominal valuo. 

The total sum of money estimated by mo to bo just com- 

j 

ponsation for the aforesaid lands in this proceeding and hereby 
taken is Two-Hundred Forty-two Thousand, Eight Hundred land Eighty 
Dollars...$242,880.00 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY 


PLAINTIFF: 


VS 


DISTRICT COURT DOCKET 3443 


MOTION FOR ORDER BY BEHO¬ 
OF POSSESSION 


45 PARCELS OF LAND IN SQUARES 589 and 590 
IN THE DISTRICT OF COLUMBIA, MARY E. EDWARDS 
ST AL., AND UNKNOWN OWNERS 

DEFENDANTS5 


Filed Juno 21 


Plaintiff moves the Court for an order requiring all def¬ 
endants to this action and any and all persons in possossion or con** 
trol of tho property described in tho complaint filed heroin to 
surrender possession of the said property, to the oxtent of the 
estate to bo condemned, to plaintiff on or before the 15th day of 
September, 1954, and as grounds therefore plaintiff states: 

1* John R. Searles, Jr*, Executive Director of tho District of 
Columbia Redevelopment Land Agency has found and dotorminod that 
it is necessary and advantageous to the interests of plaintiff to 
acquire such possession. 

2* Plaintiff is entitled to such possossion as a matter of right* 


S/ Ralph A* Rickotts 

Attorney Lands Division 
Dopartmont of Justice 


r 


t 


I 


Fllod June 21, 1954 


POINTS AND AUTHORITIES 

IN SUPPORT OP MOTION FOR OSIER OP DELIVERY OF POSSESSION 

I 

| 

2ho District cf Columbia Redovelopment Land Agency is 

entitled to imnediato possession as an incident of the right to 

exorcise the power cf eminent domain* A Declaration of Taking has 

been filed and tho funds have been deposited in tho Registry cf the 

Court as estimated just compensation* 

Hie District of Columbia Redevelopment Act cf 1945, 
approved August 2, 1946, c. 736, (60 Stat 790), as 
amended by tho Housing Act cf 1949, c* 338 ($3 Stat 413;* 

Section 10 of the Act of March 1, 1929, c* 416 
(45 Stat 1415) United States Code Title 40 Section 
364 tc 386. 

Commercial Station Pest Office v. United States 
48 Fed 2nd 183 


S/ Ralph A. Ricketts 
Attorney i“cr Lands Division 
Department of Justice 


7. 



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY 

PLAINTIFF 


v. i 

45 PARCELS OF LAND IN SQUARES 
589 & 590 IN TEE DISTRICT OF 
COLUMBIA, I-ARY E. EDWARDS, ET AL., 
AND UNKNOWN OWNERS. 

DEFENDANTS 


DISTRICT COURT DOCKET No 

) 

) 

) 

) 


) _ 

) ORDER FOR DELIVERY 

) OF POSSESSION 

) 


) 


3445 


) Piled June 21, 1954 . 

) Harry M. dull. Clerk 

) 


This action coming on for hearing ez parte upon motion of 
plaintiff for an crdor for the surrender cf possession of the 
property described in the complaint filed herein to plaintiff and 
it appearing that plaintiff is entitled to possession cf the said 
property. 

It is this 21st day of June, 1954, ADJUDGED that all 
defondants in this action and all persons in possession or control 
of the property described in the complaint filed ho re in shall 
surrender possession of tho said property, to the oztent of the 
estate being condemned, to plaintiff cn or befero the 15th day 
cf September, 1954, provided that a copy of this order shall be 
served upon all persons in possession or control of the s aid pro¬ 
perty on or before tho 16th day of August, 1954. 



4. 


i 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA RiDDEVELOPMENT 
LAND AGENCY 

Plaintiff! 


D. Court Docket No* 5445 


45 PARCELS OF LAND IN SQUARE 

589 end 590 IN THE DISTRICT OF COLUMBIA 

. Defendant s 

INSTRUCTIONS 

1* The Ccurt instructs the Jury that the fifty amendment tc the 
Constitution of the United States provides that nc private property 
shall be taken for public use without "just compensation". The 

Ccurt instructs you that the amount recoverable by the owners of 

i 

these parcels under our constitution must be just compensation. 

The concept of just compensation is comprehensive and includes all 
elements* not just market value* and th6 owners indemnity should be 
measured in various ways depending upon the circumstances of each 
case and no general formula should bo used for that purpose.* How¬ 
ever, in an effort tc find seme practical standard, tho courts 
early adopted, and have retained tho concept of "markot Value". 

By the term Is meant the amount for which tho property would actuall; 

I 

soil at tho time of the taking* as botwoon a person who wonts tc sclj 
and a person who wants to buy, and not for tho amount for which it 
would soil at a forced sale. 

2. The Court instructs you that in condemnation casos the compen¬ 
sation to be awardod for tho land condemned by the United States 
depends upon what the owner lost and not upen what the condemnor 
gained.. 

3. In dotoxmining market value at the dato of taking the Court 
instructs you to bear in mind that neither tho cost of reproduction, 
nor comparable sales nor capitalization is the true measure or solo 
guide in determining value* it is only evidence to be considered 
with all the evidence in tho case. The ascertainment o£ value 

-9- 


cannot be controlled by artificial rules and the value of the 
properties lost heroin nay be taken to bo the sun that in all prob¬ 
ability would result from fair negotiations between on owner willing 

t 

tc sell and a purchaser willing to buy# 

4# The Court instructs you that when a pared of land is token 
by eminent domain# the price which the ownor paid for it when he 
acquired it is one of the most important piecos of evidence in 
determining its present valuo, provided tho sale was recent# and 
was a voluntary transaction botween parties each of whom was cap¬ 
able and desirous cf protecting his own interest, and no change 
of conditions cr market fluctuations in values occurred since the 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY 


DISTRICT COURT LOCKET 5443 


PLAINTIFF: 


VS. 


45 PARCELS OF LAND IN SQUARES 589 and 590 
IN THE DISTRICT OF COLUMBIA, (MARY E.EITARDS 
ET AL., AND UNKNOWN OWNERS 


VERDICT OF THE JURY 


File? March 11,195 

DEFENDANTS: 

WE THE UNDERSIGNED members of the Jury heretofore selectee 
impaneled and sworn in the above entitled cause to ascertain, 
appraise and award just compensation for the lands condemned and 
taken in this proceeding, do now, upon our oaths, appraise value 
and award the just compensation for the fee simple absplute title 
to each parcel, except for parcel 357 and as to parcel 557 the jurt 
compensation for the leasehold interest, as follows -a** 


Parcel 372 Lot 12,. 

IN witness WHEREOF, we have hereunto set our 
seals this 10th day of Harch, 1955* 


47,000.00 
hands and 


S/ Charles Hilman 


S/ r .C. Moon 


(SEAL) 


(SEAL) 


S/ B. Lloyd 


(SEAL) 


S/ John R. Tbwers 


(SEAL) 


S/ Robert E. Fix 


(SEAL) 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DISTRICT OF COLUMBIA RLDEVELOPMENT 
LAND AGENCY, 

PLAINTIFF: 

VS I DISTRICT COURT DOCKET NO. 

45 PARCELS OF LAND IN SQUARES 3443 

589 and 590 IN THE DISTRICT OF 

COLUMBIA, MAYME JEWELL RILEY 

end WILLIAM BRO^T, PARCELS 372 

and 373* 

DEFENDANTS: 

MOTION FOR A NEW TRIAL 

Comes now the defendant, Mayme J. Riley and William Brown 
and Hazel Brown, his wife, by and through their attorney John 
Spriggs Jr., and moves this Honorable Court to set aside the verdici 
of the jury returned herein on March 11, 1955, and to grant a new 
trial thereon upon the following grounds: 

1. The verdict is contrary to the evidence and is unsupported by 
the evidence as intrpduced during the trial heroin. 

2. The verdict of the jury heroin and the award dotermined by the 
said jury to bo just compensation is grossly inadequate; is other¬ 
wise unreasonable and unjust in that it loavos these dofondants 
Indebted in excess of $1,800.00 for the very property for which 
the said just compensation was to have been determined. 

3. The evidonco shows as a matter of law that tho actual out of 
pocket loss to the defendants was, for parcel 372, $8,902.30 with 
interest until paid In tho amount of 6$6; for parcel 373, $8,984.15, 
with interest in tho like amount until paid and that these amounts 

far exceed the award of $7,000.00 for parcel 372, and $5,950.00 

/ 

for parcel 373, and therefore, just compensation as a matter of 
law must include that amount. 

4. And for such other and further reasons as will be brought forth 
at the hearing of this motion. 


12. 


•John J. Spriggs Jr. 
635 F St., N. W. 


POINTS AND AUTHORITIES 


1. Title 16 District of Columbia Code (1951 Ed) Section^ 634 and 
635. | 

CERTIFICATE OF SERVICE 

This is to certify that I have this 25th day or March, 
1955, mailed a copy of this motion to Ralph A. Ricketts, Esq., 
Attorney for Lands Division, Department of Justice, at the Depart¬ 
ment of Justice Building on 10th and Constitution Avo., If. W., 
within the District of Columbia. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLOMBIA REDEVEipPMENT 
LAND AGENCY* - - 

• W' 

PLAINTIFF: 


VS 


DISTRICT COURT DOCKET NO. 
3443 


FIL1D MARCH 30, 1956 


45 PARCELS OF LAND IN SQUARES 589 and 590 JUDGMENT 

IN THE DISTRICT OF COLUMBIA, MARY E. EDWARDS, 

ET AL., AND UNKNOWN OSIERS, 


DEFENDANTS: 


Upon consideration of the verdict of the jury returned 
herein on March 11, 1955, awarding compensation for parcels 318*** 
372*** as described in the complaint and proceedings in this cause; 

And it further appearing that pursuant to Section 10 of 
the Act of March 1, 1929, c. 416 (45 Stat 1415) the District of 
Columbia Redevelopment Land Agency, petitioner in this cause,, did 
on the 21st day of June, 1954, file a declaration of taking In this 
cause In respect of Parcels *** 372 *** and did on the same day 
deposit in the registry of the Court for the use of the persons 
entitled thereto the estimated compensation for each of said parcels 
as stated In said declaration of taking, whereby the title to each 
of said parcels became vested in the District of Columbia Redovelop- 
ment Land Agency in fee simple absolute on said June 21, 1954, 

’HEREUPON, It is this 30th day of March, 1955, by the Court.. 
ADJUDGED, ORDERED AND DECREED that the awards for said parcels and 
each of them bo and the same is hereby finally ratified and confirmed; 
and 


IT IS FURTHER ADJUDGED AND ORDERED that the parties owning 
said parcels respectively and entitled to the sums awarded by said 
verdict as just compensation for the same have judgnent against 
the District of Columbia Rodevelopment Land Agency for the amounts 
of said awards respectively as fellows: 

Parcel Lot Square Award Deposit Deficiency 

372 12 590 4*7,000.00 46,250.00 #750.00 


X 


AND IT IS FURTHER ADJUDGED AND ORDERED that the ,01 strict 
of Columbia Redevelopment Land Agency deposit into the registry 

of the Court the difference between the amounts of said awards and 

the amounts deposited with the declaration of taking os the estl- 

. i 

mated just compensation for said parcels, together with Interest 
at the rate of six percentum per annum on all parcels from June 21, 
1954, the date of the filing of the declaration of taking to the 
date of the deposit* 

Presented by: 


I 

I 

! 


Department of Justice 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DISTRICT OF COLUMBIA REDEVELOPMENT 

LAND AGENCY, ORDER OF FINAL DISTRIBUTION 

IN SATISFACTION OF JUDGMENT 
PLAINTIFF: AS TO PARCEL 372 

VS 

Filed April 25, 1955 

45 PARCELS OF LAND IN SQUARES 589 and 
590 IN THE DISTRICT OF COLUMBIA, MARY 
E. EDTARDS, ET AL., AND UNKNOY'N OWNERS, 

DEFENDANTS: 

Upon consideration of the deposit on April 14, 1955, in 
the registry of this Court in the sum of $786.62 in satisfaction 
of the judgnent for Parcel 372 Lot 12, Square 590, it is by the 
Court this 25th day of April, 1955, 

ADJUDGED AND ORDERED that ten days after the entry of this 
order the clerk of this court be, and hereby is, authorized and 
directed to draw his check in the amount of the fund so deposited 
as aforesaid to the order of Mayme Jewell Riley upon the filing 
by the latter with the clerk of this court of a praecipe entering 
said judgment satisfied* 

i S/ _ M. McGuire _ 

Judge 

No objection: 


S/ D. 5. BLACKWELDER _ 

Attorney, Lands Division 
Department of Justice 
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UNITED STATES DISTRICT COURT FOR TEE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY 


PLAINTIFF 


VS 


45 PARCELS OF LAND IN SQUARES 589, 590 
IN TEE DISTRICT OF COLUMBIA, MARY E. 
EDUARDS, ET AL., AND KAYHE J. RILEY 


•jwaia 


JDANTS 


DISTRICT COURT DOCKET NO, 
3443 


1955, that 


NOTICE OF APPEAL 

Notice is hereby given this 27th day of May, 
the Defendant Kayme J. Riley, Parcel 372, Lot 12 Square 590 hereby 
appeals to the United States Court of Appeals for the District of 

Columbia from the judgment of this Court entered on th^ 30th day 

| 

of March, 1955 in favor of Redevelopment Land Agency, ^he plaintiff 
against said Mayme J. Riley the defendant. 


S/ John J. Spriggs, Jr. _ 

Jobn «f. Spriggs, Jr., Attorney 


for 

635 


Kayme J. Riley 
F St., N. W. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY 


PLAINTIFF 

i 

VS 

45 PARCELS OF LAND IN SQUARE 
589 and 590 IN THE DISTRICT 
OF COLUMBIA 


DEFENDANTS. 


) 

) 

DISTRICT COURT DOCKET 
) NO. 3445 


) 


) 


* 


) 


DESIGNATION OF RECORD ON APPEAL 
Appellant designates the following portions of the record, 
proceedings, and evidence to be contained in the record on appeal 
in this action: 

1. The Complaint 

2. The Declaration of taking 

3* Motion for Order of Delivery cf Possession 

4* Order 'for delivery of Possession 

> ; V-v' - 

5. Pre Ttfihl proceedings, dated Feb. 17, 1955 

8* Exhibits of Maymc Riley, to wit: Purchase Contract, Settlement 
Sheet and Payment booklet. 

7* Jury Instructions 

8k Verdict of tho Jury 

9. Motion for a New Trial 

10. Order over-ruling Motion for New Trial 

11. Notice of Appeal 


12. Portions of transcript of proceedings on the following pages: 
Vol 2, Pages 182; 183, 185, 202 

Vcl 5, Pages 649, 650, 651, 652, 653, 655, 659, 660 
Vol* 6,- Pages 686, 691, 694 

Vol 8, Pages 1004, 1005,1028,1029,1031,1055,1056,1059,1076, 
1082, 1083 


13. Statement of Points on which appellant Intends to rely, served 
herewith. 

w ~ 

• / 

\ 

14. This designation. 'T' ~ 

, L John J. Spriggs, 3r.. 

CERTIFICATE OF SERVICE 

I have this 6th day of June,1955, mailed a copy of the fore 
going to the Department of Justice, Lands Division, 9th and Constitu¬ 
tion Ave., N.7T. within tho District cf Columbia. 


John. J.' Spriggs 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DISTRICT OF COLOMBIA REDEVELOPMENT 
LAND AGENCY 


PLAINTIFF: 


VS 


DISTRICT COURT DOCKET NO. 3443 


45 PARCELS OF LAND IN SQUARES 
589 and 590 IN THE DISTRICT OF 
COLUMBIA 

DEFENDANTS: 

MOTION FOR LEAVE TO APPEAL FORMA PAUPERIS 

Comes now the plaintiff, Kaymo J. Riley, and moves this Honor- 

! 

able Court for an order permitting her to prosecute aij appeal from 
the judgment entered herein on the thirtieth day of March 1955, in 

i 

forma pauperis, pursuant to tho previsions of Title 2£|, United State 
Cede, Section 1915, and in support thereof attaches tile affidavit of 
said appellant* 

S/ John J« Sprigs* Jr. 

— jefan i. yf g rs l rj fc ; — 

Attorney fc t Mayuro J*. Ril 
Defendant. 

1118 14 Street, 

ME 8 0479 ! 

CERTIFICATE OF SERVICE 

This is to certify that I have mailed a copy cf tho foregoing 
motion and affidavits attached thereto and made a part thereof to 
Ralph Ricketts Esq., Attorney for Lands Division, Department cf 
Justice at' tho Department of Justice, 9th and Pennsylvania Avo., 


N.-T’. Fashingtcn, D. C. 


S/ John J. 


SprigSSjJr^ 


John J. Spriggs, Jr. 


UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

.• * 

DISTRICT OF COLOMBIA REDEVELOPMENT 
LAND AGENCY 

PLAINTIFFS 


VS DISTRICT COURT DOCKET No. 5443 

45 PARCELS OF LAND IN SQUARES 
589 and 590 IN THE DISTRICT OF 
COLUMBIA 


DEFENDANTS 

AFFIDAVIT OF HAYKE RILEY 


DISTRICT OF COLUMBIA, sss 

Iffayiae J. Riley, being first duly sworn, on oath in accordance 
with law* deposes and sayss J 

1. I am a citizen of the United States, resident in the District of 


Columbia and the defendant in the above entitled action* 

2. I desire to prosecute an appeal from the judgment entered’ in the 
said action, but because of my poverty I am unable to pay costs of 

. J 

such appeal or give security therefor and still be able to provide - 


' myself and my dependents with the necessities of life. 

■ V * / 

3. I* believe that I am entitled to the redress I seek by such appeal 

* ' 

a£d that such appeal presents substantial questions, which may be 
summarized as follows: 

• i ■ • • 

(a) The verdict of the jury in this cause is inadecjliate,. injus. 
and amounts to consfication of private property for public 
use. V 


j;fb) The verdict is contrary to law, contrary to the evidence . 
and is unsupported by the evidence. 

((•c) The term. Just Compensation, as contemplated by the fifth 
amendment to the Constitution of the United States, con 
never be satisfied by an award for private property taken 
for public use which loaves an individual from whom it , ; 
was taken, indebted in excess of &1,800.00. 

(d) Market Value, cannot be used as a basis for just compensa- 
tion when it shifts the burden from the general public to 
the Individual to pay for the property taken for public 
‘ use, without his or her consent. 


(e) 


(f) 


A finding by a Court or by a Jury as just compensation fox 
private property taken for public use, an amount less that 
is duo and owing upon that property, at the time of the 
taking, constitutes a violation of the Civil Rights Act 
and is a denial of the equal protection of the law to the 
individual whose property is taken* 


And for such other and further reasons as will be stated 
on the hearing of this motion* 

THEREFORE, affiant prays that she may have leave ic prosocute 

the said appeal in forma pauperis* 

Subscribed and sworn to before me this 8 day of June 1955* 


Notary FuE 


lie, c. 


CERTIFICATE OF SERVICE 
■ ■ — ■ ■ ■ ^ ■ . . ■'■■■* 

This is to certify that I have this 8 day of June 1955 mailed 
a copy of the foregoing motion attached to this affidavit and made 
a part hereof to Ralph Ricketts Esq., Attorney for the lands divi¬ 
sion, Department of Justice at 9th and Pennsylvania, AVo*, N. W* 
within the District of Columbia* 

S/ John J. Spriggs* Jr* 
John ^r* Spriggs, Jr* 
Attorney for llayme J. Rilo* 
1118 14 St|., N. W* 
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PORTIONS OP TRIAL TRANSCRIPT DESIGNATED 
FOR PRINTING ON APPEAL 
BY APPELLANT 

VOLUME 2, Pago 182 Kr. Searlos in charge of Redevelopment Land Ager 

Q. Do you recall whether they contacted the owner of the building? 

A* 3here is no requirement under our procedure that they do so. 

There are times when they do if it has any bearing on the value 
of the property. 

Q. Do you know Maymo J. Riley? 

A. I don't recall the name, I can't say whether I do or not. 

Q. Mr. Searles, when you made ycur final conclusion on value, had 
you at any time consulted the newspaper advertisements to the 
market price of Real Estate in the Southwest district? 

A. *!e wouldn't consider the offering price in the newspapers to bo 
the market price. We consulted in conjunction with our relation, 
but net in conjunction with cur valuation. I did not dc it. 

VOLUME 2, Page 220 and 221, Cress Exam by Attorney Schneider, dis¬ 
cussing the Babcock Report made in 1951, in which preliminary esti¬ 
mates were made on all property in the Southwest Area. 

Q. Did you take that value into consideration along with the esti¬ 
mated values given you by your appraisers? 

A. No. 

Q. You disregarded the Babcock Report entirely? 

A. Yes we did. 

VOLUME 5, pages 648 to 660 

KAYME J. RILEY, one of the property owners was called as a 
witness for the defendants and, having been first duly sworn, was 
examined and testified as follows: 

Q. And where dc you live at the present time? 

A. 1109 Fourth Street, Southeast, Apartment 22. 

Q. Where did you live prior to that? 

A. 823 Delaward Avenue, Southwest. 

Q. And is that included in this Southwost Development Project? 

A. That is right. 

Q. In what capacity did you live there? Did you own the premises? 

A. Yes. 

Q. When did you purchase them? 

A. September 6, 1951. 

Q. Do you.recall what you paid for it? What the purchase price was? 
A. £9,950.00. 


o2 


Q. I ask you, is that your signature? 

A. That is right. 

Q. Can you identify that? 

A. That is right, that is a sales contract. 

Q. That is the sales contract under which you negotiated tho pre¬ 
mises at 823 Delaware Avenue? 

A* That is right. 

The sales contract was marked defendant Exhibit No. 1 and rccolvod 

tn evidence. 

Q. Can you identify that? 

A. Yes, that is my receipt book. 

Q. You made the payment—do you recall tc idiom tho payijients v/evo 
made? 

A. They were made to the Realty Finance Company. 

Q. And that is in tho District of Columbia? 

i 

A. That is zlght. 

Q. After you purchased the premises, when did you onter thorn to liv 

A. December 6, 1951. 

Q. And who lives with you? 

A. My mother, Mrs. Louis Riley, and my little girl Sharon. 

Q. When did your mother move in with you? 

A* She came here in 1950 to live with me, and I had purchased the 
property right after she arrived here. 

Q. Is there any particular reason why you purchased roll estate in 
the District of Columbia? 

A. Well, I had been renting over since I had been in Washington, 

paying from £35.00 to $80.00 a month rent, and I came tc the con¬ 
clusion that it would be just about as safe to buy some place. 

If I lived here twenty or thirty years, I would own it, so that , 
is why I decided tc buy it. 

Q. Had you locked for seme time at ether property before you pur¬ 
chased this? 

* 

A. Yes, I had. I had been over quite a bit of Washington; in fact, 

I have lived in all sections of Washington, and I tried tc find 
something within my income. 

Q. Were you able to find anything of comparable value, as this par¬ 
ticular property? 

A. No, that was about the only thing that I could find that reached 
my pocket bock. And it had several possibilities. 


Page 2. Mayme J, Riley 

Q. -And what were those possibilities? 

A. Well, it was in an area cf about eight blocks to where I work, 
and X. could easily walk to work every morning from home, and 
save carfare, and there were s ovoral department stores on Fourth 
Street, and I could shop there on my way heme, and I didn't have 
to spend carfare* And it was a comfortable house for my mothor> 
and she is 74 years old, and I tried to make things as pleasant 
for her as possible. It had a very large front yard and large 
backyard, and I liko that for my little girl, who has just turne* 
soven; but at the time I bought it she was around three and a 
half years old. And the property served very well for her, 

Q. Lets break that down—about the streetcar fare. Do you have an 
estimated amount cf hew much it would cost you per week on the 
streetcar, if you had to pay your fare going to work and coming 
home every week? 

* 

A. If I buy a permit which would come to 75 cents a week, I would 
Still have to pay ton cents per time—every time I bcardod a 
streetcar, which would average ten times a week. It would run, 
with the permit, around £2 a week, 

Q. How many weeks in the year? 

A* Well, that would run around 52. 

Ci* Well, then, you would save approximately £100.00 a year on stroc 
car fare? 

A. I would, 

Q. New, Miss Riley,* handing you this book—whon did you make the 
last payment on these premises? 

A* June 15, 1954. 

Q. What was your balance at that time? 

A. Hie balance was $8,902.30, 

Q. And after that payment was made, what occurred? 

A. Well, I received a notice from the Redevelopment Land Agency thal 
I had approximately around between 30 and 45 days to move out of 
the house, because it would be demolished, and they would find 
quarters for me, 

Q. Did they find these quarters? 

A, Yes they did, 

Q. And after you purchased these premises, did you put in any impro¬ 
vements? 

A. Yes, I did, I contracted through the FHA and they installed gas 
air-blower heater furnace, with all the fixtures, and that ran 
around $787,00, 

Q. Any other improvements you put in the premises? 

A, I had to have gas installed, 

Q, Hew much did that cost? 

A, That was $25, Then I had heating and guttering and roofing dene, 
which cost me about £50.00, 
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Q* 
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Q. 

A. 

Q. 

A, 


Pago 3. Mayme J. Rlloy 
And was there anything else? 

Well, that .as about all. j 

Did ycu put a fence arcund the building? 

Well, I had a small weedon fenco installed in the front which 
ccst me $15.00. 

And dc ycu know what the total value of improvements was? 


Well, the total improvements ccme to about-let me see-I paid a 
fow notes . It came tc about $877.00. 

Was that added to the purchase price—what would be the value i i 

that was added to the purchase price? 

\ 

$10,827. 


Would you describe the building? 

Well, it is a brick, two story house. Of course, there was no 
basement. Six rooms, three on the first floor and three cn the 
second fleer, and bath. 


It was of brick construction? 

Brick all the way through# 

In what condition was the outside of the building, the construct 
icn? Was it solid? 

r 

Very solid. In fact, it was about the best you cciild find in 
that area. 

i 

How did it compare with the ether property? 

Well, everyone I know said I had gotten about the best that had 
been found down there. 

Hr. Ricketts: Would you place the time for which is testify 


And specifically, was that the condition of tho building on 
Juno 21, 1954? 

That is right. 


Q. And in your opinion, it was the best building in the block? 


A. That is right. 

Q. Did you have a conference—did you over attempt to negotiate 
with the government on selling the property to them? 

HR RICKETTS: If your Honor Please, I am going tc object tc that. Wha 
went cn botweon this— 

THE COURT: Attempts tc compromise are net pertinent; not appropriate 
The rule of law being, I think, the jurors will understand, that in 
any litigation, not only this kind of case, but any lawsuit, if the 
law allowed testimony as to offers of settlement, it wcjuld dlsccurag. 
settlement. People would be afraid tc make offers of settlement. So 
the rule of law has been in all cases that the exchanges looking 
toward a settlement of controversy or litigation Is not admissible 
in evidence in a case. 
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Page 4. Kayne J. Riley 

Q. Miss Riley, in your opinion, what is the value of the property, 
or what was the value of the property on June 21, 1954? 

, r f* 

A. Well, I would value it not under $.9,950, 

Q. In other words, it was worth what you paid for it? 

A, It certainly was worth what I paid for it. 

SPRIGGS DEFENDANT EXHIBIT NO. 2 FOR IDENTIFICATION AND ADMISSION IN 

EVIDENCE RECEIPT BOOK. 

CROSS EXAMINATION. By Mr. Ricketts: 

Q. Miss Riley, I just have a few questions to ask you. First, I 
would like to ask you, did your property have a bathroom and 
toilet? • 

A. Yes it did. 

Q. Was that on the inside? 

A. Yes, complete bath on the second floor. 

Q. Now, directing your attention to Exhibit No. 2, which is your 
receipt book for your payments, how much did you pay each month 

A. Die monthly payment was C 7 2.50 

Q. That covered all payments? 

A. Shat is right. 

Q. And how much money did you put down on this house, when you 
Purchased it? 

A. $300 was the down payment. 

Q. At the top of this book it has an item of $9,650.00. In other * 
words, that is the amount you started to pay on. Do you recog¬ 
nize that to be correct? 

A. That is right. 

Q. And you paid $300 down, is that right? 

A. Yes. 

Q. So that makes you approximately $9,950, is that right? 

A. That is right. 

Q. Were there any trusts on this property? Do you know what a 
trust is? 


> 

' *■ 

► 

> 

* 


A. A note. 

* , 

Q. Were there any trusts? 

A. Yes. • 

Q. What was the first trust? The amount of the first trust that 
you executed when you purchased this property? 

A. Well, I don*t have those figures right off. 
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Pago 5, hayme J. Riley 
Q. Was there a second Trust? 

A. Yes* 

Q. Was there a third trust? 

A. Yes. 

Q. Was there a fourth trust? 


A. No. 

Q. Just a first, second, and third trust? 

A. Yes. 

Do you have available any information that would teiLl you what 
those trusts were? 

luR. SPRIGGS: If your Honor Please, I might admit this. 

?£r. Ricketts: This is the Settlement Sh^et. 

The Court: Very well. 

Defendant Spriggs Exhibit No* 3 admitted. 

Q. Now, directing your attention to Spriggs Exhibit No* 3, would 
that help to rofresh your memory as to what these trusts were 
on the day you purchased this property,namely,December, 1952? 

A. December 4, 1952. The first trust totaled £2,946.5^. 

Q. And the second trust? 

A* £3,906.18. 

Q. Third trust? 

I 

A. £2,799.24. 

Q. Then, your testimony is that you paid £300.00 cash, and three 
trusts, totaling £9,652, which comes out £9,952. There is just 
$300 differential—there might have been some other charge. Is 
that right? 

A. Yes. 

Q. Do you know how much money you still owe on that property? 

_ 

A. £8,902.00 and a fow cents. 

Q. You purchased that property in December 1951, and the property 
was taken by the government June 21, 1954. I believe you said 
your last payment was June 1954? 

A. Yos. 

Do you know how much money you actually have paid oVer that 
period of time? 

| ' 

A. Well, no. I haven't actually stopped to figure it up. 

o. And are you aware of the fact that in this—what was the £72 a 
month your payment? 


A. Yos. 
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Pag© 6. Maymo J« Riley 

c 

Q. Do you realize that your note—that the amount of money does not 
. r include the interest on tho third trust? Are you aware of that? 




► 

► 


* 


► 


► 


V 


► 


A. Well, I will put it this way. In buying tho property, I didn’t 
stop to figure out just who, or just what was entered Into tho 
contract. I signed the contract. I needed a placo to stay. 

Like a lot of people, you know, do things on the spur of the mcm 
ont, because you are in need. I was looking for a place to stay 
and I bought the house. I contracted to buy the house for the 
price. I was to make tho monthly payment of £72.50 per month. 

So I made tho payments. I didn’t go down to see exactly who 
got what, because I wasn’t interested in that. I was only 
interested in paying the $72.50. 

Row, I don’t know how much cf It wont on interest and how much 
went cn the note. 

5. So you wouldn’t know how much of the $72 went on the third trust 
note? 

A. Nc, I don’t knew anything about that. I just made the payment. 

Q. When you entered into the contract, and negotiated and settled, 
you didn’t know how much would be applied to each trust? 

A. No, I didn’t go into that. 

That is all. 




■ ► 


Redirect Examination by Mr. Spriggs. 

Q. On those trusts that he spoke about, aro you obligated to pay 
that amount? 

A. I an, because I signed tho declaration to pay that, and if I 
don’t pay that, they are going to hold me accountable for it. 

That is all. 

* 


m 


f 

* 


► 



► 


> 

► 
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Direct examination 
Q. What is your nano? 

A. Miltea Vinnick 

Q. VT hat is your occupation? 

A, Real Estate Brckor 

Q.. How long h&ve you been a real ostato broker? 

A. Since 1946. 

j 

Q. Have you boon a real ostato broker in tho District of Columbia 
all that time? 


A. I was a salesman for tho first fow years. 

Q. And have you sold property in the Southwest Area# specifically. 
Lets 12 and 13 Square 590 —821 and 823 Dolaward Avenue, South 
west? 

A. I did. 

Q. Dc you recall who you sold that property to? 

A* I think one I sold to aperson by the name of Willi 

Q. Was that William Brown? 

A. Well, it has been quite a few years ago. I don*t Recall the 
names of the individuals. 

Q. Tcu are familiar with land values in tho District pf Columbia? 

A. I am familiar with land values in the District of Columbia. 

Q. You are familiar with that through experience? 

A. Through selling property, yes. 

Q. And that has boen since the year 1946? 

A. Shat is right. 

CROSS EXAMINATION BY MR. RICKETTS: 

Q. Mr. Vinnick, I understand you to say you have boenl in tho roal 
estate business since 1946? 

A. That is right. 



Q. And you suggested that the first sevoral years you) sold real 
estate, is that right? 

A. That is right. 

Q.. As a salesman? 


A. That is right. 

Q. You were in the employ of someone? 

A. Yes. 

Q. Can you fix tho number of years that was? 
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Pago 2 Milton Vinnick 
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A. Well, I was employed for about two years, and thon I became 
associated with, tho firm. 

Q. What firm? 

A. A, J. Draisner. 

Q. After ycu became a member of tho firm of A. J. Draisner, did yci; 
dc any appraisal work? 

A. No, I didn't do any appraisals. 

A. Then your particular function with that company was just buying 
and selling, was it? 

A- That is right. 

•1. Have ycu evor made any appraisals at all on property, using 
ordinary methods for appraising values? 

d* Per official purposes? 

Cl. For any purposes 

A. Yes, I have made seme appraisals.- 

Q. Where wer they? 

A. People that were interested in property would come tc me and ask 
me my opinion of them and I would give it to them. 

3. On what did ycu base these opinions? 

A. On cash value and term valuo. 

Q. What you mean by cash value and term value? 

A. Well, if a person is going tc buy real estate on an all-cash 
value, its value would bo less than if it was bought on a tom 
value. 

Don't ycu want to go into moro detail and tell us more about 
cash value and term valuo? You just described that ono is mcro 
or loss that tho c thor. What is the cash valuo? 

A. The cash value is what a person can buy on an all-cash deal, and 
what a seller would bo willing to sell it for. 

Dc you consider the ccnditicn of the property? 

That has a bearing. 

Do you consider tho surrounding area? That is in rospect to valu 
A. Yes. 

Ci. Do you consider ; tho amount of taxos that has tc be paid? 

A. I don't gc into too much of that. 

Q. why? 

A. Because to tho individual purchaser, it hasn't any bearing. 
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. Page 3.. Milton Vinnick 

Q. What do you mean, when you say it has no bearing wiih an Individu 
purchaser as to how much tax they might have to pay on the real 
property? 

A. Well, with constant raising of market, the taxes hadn’t kept up 
since 1946, and the taxes on an individual home, whether it is 
4100 a year, or $50 or &200, I haven*t found where ^.t made any 
difference to the home buyer. 

Q. So you don*t consider that at all, is that right? 

A* That is right. 

Q. Do you consider water rents? 

A* Water rents? 

Q. Who should pay the water rents? 

A. Well, it has always been the policy here in the city that the 
home owners have paid their own water rents. 

Q. That is right. Mr. Vinnick, are you familiar with tl|ie three 
methods of appraising property to arrive at value? 

Mr. Spriggs: I only wanted to qualify him as an expert with regard i 
retail sales values from the point of a real estate broker who sells 
them. 

Mr. Ricketts: Prom that statement. Your Honor, I don*t think this 
witness is qualified to fix the value. 

The Court: He can give testimony as to that particular point. You 
are not offering him as an expert witness on appraisals? 

I 

Mr. Spriggs: No, your Honor, I am only establishing market value of 
this particular property at the time he sold it, and at the time of 
taking, June 21, 1954. 

The Court: Very well, you may proceed for that purposed 
Re Direct by Mr. Spriggs: 

Q. Now, Mr. Vinnick, did you sell many parcels of leal bstate during 
your practice as a broker? 

A. I sold quite a few. 

Q. What years was that? 

A. Well, around 1947, 48, 49, 50. 

Q. When you went out to make a sale, what determined the market valv. 
from the point of view of the broker? 

A. The market value is what the people will pay for the property and 
what the seller will accept. 

Q. What you stated that was the difference between a cash price and 
term price? 

A. Well, people when they buy property for all cash, generally get a 
much better deal than when they buy the same property on terms. 
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Page 4 Milton Vinnlck 

Q. Is that because of a certain rlsh involved? 

A. Yes* 

Q. You sold Parcel 372 and 373 to William Brown and Mayme Riley. Do 
you remember what the sale price wax? 

A. I think it was around $10,000.00. 

Q. Was that the market price at the time? 

A. I sold quite a fGW of that type of property at that price. 



Q. Was there at that time—has there been a great deal of fluctuatic 
in the market price in real estate from the years 1951 to 1954? 

A. The only difference I have known the past year it has been much 
tougher to get much cash consideration from the people. 3he 
terms are better today than they were then# 

Q. Specifically, this property. Parcel 372 and 373, is there any 
difference in the market value in that at the time you sold it 
and on June 21, 1954, in your opinion? 

A. None 

Mr. Ricketts: Diference when? 

Kr. Spriggs: Difference'in the market price from tho day he sold it 

in 1951 to June 21, 1954, tho date of taking, in his opinion. 

The Court: He said none. 

Ihat is all# 

# « # 

WILLIAM SYLVESTER HARPS Volume 8 Pages 997 et soq. 

Direct examination by Mr. Ricketts: 

Q. And what is your occupation? 

A. I am a real estate broker. Vice President of R. Pinkert, Inc., a 
real estate brokerage, in charge of the property management and 
appraising. 

How long have you boon engagod in the real estate and appraisal 
work in the District of Columbia? 

A. Since March 1939 — sixteen years# 

Q. What is your background of education in this work? 

A. Well, in 1943 I took a course offered by the Institute of Real 
Estate Management and Property Management under the auspices of 
■ the National Association of Real Estate Boards# I have taken 
course Number one in Urban Appraisals offered by the American 
Institute of the American University; Appraisal number two at 
Massachusetts Institute of Technology in 1951. I am a graduate 
of Howard University, majoring In chemisjbry and minored in 
mathematics# 


> 

► 
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Pago 2. William Sylvester Harps 


Have you appraised property in any other place besides the Dist¬ 
rict of Columbia? | ^ 


A* I have appraised property in all of the adjacont counties of both 
Maryland and Virginia — Anne Arundel County, Maryland; Charles 
County, Maryland, and of course Prince Georges and Montgomery; 
Alexandria, Virginia; Arlington County, Fairfax'Cdunty, Virginia. 
I have also appraised property in Atlantic City, New Jersey* 

Q. Would you please state to the Court and Jury what yojar appraisal 
clientel consist of? 

A. I have appraised for the North Carolina Mutual Insurance Company 
cf Durham, N. C., the Federal Life Insurance Company of Richmond, 
Virginia; and the American Security and Trust Company of Washing¬ 
ton, D. C., for mortgage purposos. 

I have appraised Capital Housing Authority, for condemnation pur¬ 
poses in Northwest Washington and in Southwest Washington. 

I have appraised properties in condemnations for owners in Wash¬ 
ington since 1950. I have also appraisod for estate purposes 
for inheritance Tax Division of the United States Tax Court. 

Q. Have you ever testified in this Court as an expert witness in 
condemnation proceedings? 

A, I have qualified as an expert in the District Court of the United 
States in the District, of Columbia as an expert on real estate 
values in the Richardson School cases. * I think tha^ was in 1951 
and at condemnation of Kenilworth Ave., for the widening of the 
now highway coming in 1954. 

Q. Excuse me for interrupting you. Now, aren*t you adding there 
both Federal and District of Columbia condemnation jpocecdings? 

A. Yes, Federal and District of Columbia and for property owners. 

Q. vrill you separate these please? 

A» Well, on the Kenilworth Avenue, I appraised for property owners— 
twenty one property owners whose property was being [condemned 
by the Highway Division, on the taking of the Richardson School, 
out 53rd and Dix, I appraised for the property owners. 

A3 a matter of fact, I have never appraised in Court before as 
a witness for any branch-of tho Government. I have appeared for 


a witness for any branch- < 
cog property ov/ners only. 


Have you had any extensive appraisal work in the Southwest area? 

I appraised in the Southwest area for the National Capital 
Housing Authority, a block of property, some 150 odd properties, 
some — no — it was two blocks, about 250 properties for the 
national Capital Housing Authority in 1953 and 1952— 1953 and 
1954. Altogether, I have done about six blocks in the South- 


1954. 

west* 
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Pago 3. William Sylvester Harps 

MR. CO NIT s Is that the Southwost redevelopment you are talking about 
now? 

THE WITNESS: Some of it was for the Southwest redevelopment and some 
for the National Capital Housing Authority which is not in 
the redevelopment land area. 

MR. RICKETTS: 

Q. Is there anything that you can add further to your general exper^ 
ienco in appraisal work? 

A. Well, I have appraised all typos of real estate, residential pro¬ 
perty, industrial property, cemeteries in nearby arccs; hotel in; 
Atlantic City, apartment houses, motor courts in Charles County, 
Maryland, beach property in Anne Arundel County, Maryland, for 
market value purposes and for loan purposes. Practically every 
typo of property that is found in a city, I have had experience 
in appraising. 

Q. What organization do you belong to? 

A. I am a member and President of the Washington Real Estate Brokers 
Association. I am a member of the National Association of Real 
Estate Brokers and of the Real Estate Board of New York City. 

Q. Have you been callod upon to make appraisal of Square 590 in the 
Southwost area? 

A. I was. 

MR. CONN: 

Q. Mr. Harps, have any appraisals that you made for National Capital 
Housing or RLA gone into Court? 

A. No, not until just now. 

Q. You own any property in the Southwest area? 

A. No. 

Q. Do you—how many squares besides this did you say that you app¬ 
raised? 

A. Five. 

Q-. And you still are undor contract to tho Government in the othor 
four squares, is that correct? 

A. Yes. 

Q. Besides this ono. ' What is your understanding of the market value 
• in making those appraisals? 

A. Market value is tho highest price estimated in terms of money 

which a property will bring if exposed for sale on the market for 
c reasonable time, to find a buyer who acts with intelligence and 
has knowledge of all of tho uses and purposes to which tho pro¬ 
perty can bo put. 

MR. SPRIGGS: 1002 

Q. Mr. Harps, what is your interpretation of just compensation undor 
condemnation proceedings? 
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Page 4. William Sylvester Harps 

A* Market value* 

Q. Your definition of market value implies a buyer's market, is 
that right? 

A* Not necessarily* 

Q* Is it your interpretation of market value that a seller has a 
right to set his price on the market? 

A* Certainly a seller has the right to set his price* 


Q. And the seller's price is included as just compensation in con¬ 
demnation proceedings, is that right? 

A* I have the definition of market value as I understood it, and I 
stated that the market value was just compensation! 

MR. SPRIGGS: I object to his definition that market value is just 
compensation. He said willing buyer only. 


WITNESS? I didn't use the word— 
SPRIGC-S: Well Informed buyer. 


MR. RICKETTS: 


Mr* Harps, what is your definition of fair market ^alue in deter¬ 
mining just compensation in condemnation proceedings? 


A. Well, to paraphrase what I said before, it is the price estimated 
in terms of money which I will say now, a willing buyer and 
seller, neither one acting Tinder compulsion, would arrive at in 
setting the sales price for a pieae of property* 

MR. CONN: 


Q. Does your understanding of the market value mean c^sh value? 

A. Cash or equivalent? 

Q. What do you mean by the equivalent? 

A. The equivalent of cash would bo the discounted val^xe of paper— 
of secondary and third, fourth, fifth and sixth mortgages, and 
so forth* 

Q. Suppose the house was sold with just the first and second trust? 


A. With just a first and second trust? 

. 

Q. Yes, with say, a $>500 — say a minimum of $500 eash. 

A. It would depend upon the circumstances surrounding the particular 
sale* Every piece of real estate is unique in itself and I can't 
give a general answer to apply to any more than on^ piece of 
property. 

Q* Well, are you saylqg that any piece of property that sold for a 
second—with a second trust involved—does not constitute the 
market value? 


A* I can't say unless you give me a specific example with a specific 
piece of property that I am familiar with* 


Page 5 William Sylvester Harps 

Q. Well, then, are you saying that there are some market values that 
are not sold for cash? . 

A* It is possible. 

Q. I mean in your opinion, there might be properties that sold for 
cash down— a first trust and a second trust and that price woulc 
be market value, is that correct? 

A. That is possible. 

? r R. RICKETTS: 

Q. Now, did there como a time when you made an appraisal of Square 
590, Mr. Harps? 

A. Yes sir. 

Q. And in making the appraisal, will you tell tho Court and Jury 
what procedure you used and how did you go about your appraisal? 

j 

p 

A. Well, first of all - *** 

First of all I mado an investigation and examination of tho 
neighborhood, the income status of the people living in the 
neighborhood, the condition of the propertios, the utilities offe 
ed in the various properties, and the degree of obsolosconco or 
the degree of wearing out of the various propertios in tho total 
neighborhood. 

Tbe presence of ameneties or tho lack of them; the nearness of ; 
the stores; schools, churches; places of employment; the reputa¬ 
tion of the neighborhood, generally in regard to the rest of the 
city; its relation to the rest of the city. 

I went through all of the processes that are customarily gone 
through in the appraisal process. 

For example, I investigated at the District Building, the utili¬ 
ties to find out the ago and type of sewer, tho water mains, made 
examination of the typo of streets and the width of tho streets, 
the flow of traffic throughout the neighborhood, and so forth, 
all with the view to determining the relative value of this pro¬ 
perty as compared with other properties with which I might 
compare it in making my estimate of market value.*** 

MR. RICKETTS: 1028 * 

Q. Proceeding to parcel 372, did you mako an appraisal of that parcc 

A. Yes. 

Q. When did you make your appraisal? 

A. I went in this property originally during the week of Juno 9, 

10, and 11. I worked in the block from tho 9th to about the 15th 
June, 1953. At that time I made a complete inspection inside 
and outside. 

I had also gone in this property in 1952, when I was using it as 
a comparable on some other appraisals. 

I went by the property, between June of 54 and October of 54, two 
or three times I did not go inside. Just wanted to see for myp 
self that there had been no substantial changes that I could note 

Q. Will you please describe the property? 
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Page 6, William Sylvester Harps 

A* That is a row brick dwelling, containing six rooms dnd bath# 

The building has no basement. 

Solid Brick. 

Brick'Foundation. 

Built about 1900. I 

Had a hot air heating place, with blower, exposes aluminum ducts. 

Sunbeam gas-fired furnace. 

Electricity and gas. 

Second floor had bath, containing sink. The bath included a sink 
and manual side arm hot water heater. 

Brick work was sound. 

Plaster was generally tight and hard. 

I considered the floor reasonable sound. 

I would say the property was in good condition, considering its c 
I think the condition was due more to the prior owner than It was 
due to the owner who lived there at the time of my inspection. 
They seemed to be trying to improve the property. 

The roof had leaked sometime prior to the inspection. It was 
reported that it had been repaired. The stains in She coiling 
were still there. 

The plaster did not socm to be in danger of falling. 

The house had a small two story addition, which contained a 
pantry on the first floor, and a two piece bath on the second 
floor. 

The property had 13,571 cubic feet in it, and I estimated that 
it could be reproduced new for £9,355. 

1 estimated that, due to its age, which was approximately 50 
years, that It was about 40 percent depreciated, which amounted 
to #3,740 which when subtracted from £.9,355, left $5,615, which 
I evened at $5,600. 

Therowere no sheds In the yard. 

I estimated the sito, which contained 1,818 squaro foot, to havo 
a value of £1,200 for the land, $5,600 for the improvements, 
making a total of (.6,800. 

Q. Did you consider the sale to Mamye Riley? 

i 

A. Yes, I did consider that appeared before the appraisal, when I 
was appraising Square 538 in 1952. And my inquiry in the neigh¬ 
borhood as to comparable sale, I ran across her sal^ and I talkod 
to her at that time, and she showed mo her contract! and told me 
about the heating plant she had just put in. It ha<pln*t been com¬ 
pleted when I was there. She gave me all the Information I askod 
for. 

Q. TVhat relationship do you f.-cl that that sale boars ;o market valu- 

A. Practically no relationship whatsoever. I felt that it was al¬ 
most criminal. Some one to be taken, the way she had boon taken. 

Q. Explain what you mean please. 

i 

A. I mean the price she paid for that property and the terms under 
which she purchased it were, in my opinion, almost Criminal. Not 
that anybody actually broke the law, but she was paying loss than 
the interest on one of her notes. 

As long as she paid it at the rate she was supposed to pay, tho 
principal would grow larger, rather than decrease. 

Q. You mean she would never be able to pay it off? 

A. Not unless she increased her payments about the amoTjmt that was 
stated in her note. 


CROSS EXAMINATION Page 1055 
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Pago 7. William Sylvester Harps 

* 

Q* Did you ask Mayme Riley what she would take for tho property? 

A. No; 

Q# You did not? 

A* I did not interest myself in that. I had no intorost in that, 
and didn't know I was going to appraise it# 

Q. You did not appraise from the seller's standpoint then, did you? 

A# I appraised for market value, as I stated at tho beginning, I * 
wasn't interested in what she would take for tho property in 19$: 

Q. Did you discuss with Mayme Riley what price she would sell that 
property for at any time? 

A# No, I never ask anyone that. 

Q. You do not determine your appraisal from the seller's point of 
view? 

* 

A# Their opinion might have some weight, but there is so much other 
date, that is more important in determining market value* 

"What: 

Chat other people, reasonable will informed people, will pay for 

the property and have paid for it, and are paying for it* 

•. / » 

t ***<#> 

Q,*, Is there a distinction between citizens of the United States 
being well informed? 

A# As infozmed as a person would be who is buying a home, a person 
buying a million dollar apartment building would be must more 
informed than a person buying a £10,000 dollar home. 


9 » 
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Thornton Owens Page 1063 et se< 


MR. RICKETTS: 


Q. And what Is your occupation? 

A* Real Estate Auctioneer and appraiser. 

Q. Hew long have you been engaged in that work? 

A. About 24 or 25 years, sir. 

Q. *7111 you stato to the Court and jury what your general oxperionce 


has been? 


i 

;al busi 


A. I mentioned I have boon engaged in the appraisal business for 
24 years, 24 cr 25 years. I an a member of tho American Insti¬ 
tute of Appraisers, Business and Professional Organization of 
the American Institute of the American Real Estate Board and 
past president of the Washington Chapter and senior member cf 
tho Senior Society of Residential Appraisers and past president 
cf that chapter. I am head cf tho appraisers, and vice president 
cf Perpetual Building Association. Have aporaised for Eastern 
Building Association, the Riggs National Bank, the National 
Savings and Trust Company, many insurance ccmpanie^, many attomc 

Q. Have you appraised in any other areas of tho District of Columbia 

A. In the metropolitan area of the District of Columbia, that is the 
three admaccnt counties in Maryland and the three qountios in 
Fairfax, Arlington and the city of Alexandria. 


Have you ever appraised property in tho Scuthwe 
Yes, I have. 


st olrcj 


Q. Havo you evor boen a witness in condemnation proceeidings in this 
Court? 

A. Yes, I have. 

i 

Q. Have you acted as a witness for the Federal Government in condem¬ 
nation proceedings? 

A* I have• 

Q. Have you testified as a witness in the District of Columbia 
condemnation proceedings? 

A. I have not testified in the District cf Columbia condemnations. 

Q. That is all. 

CROSS EXAMINATION SPRIGGS. Page 1065 1066 

Q. What is your interpretation of just compensation in condemnation 
proceedings? 

A. Well, tho fair malicet value cf the proporty sir. 

Q. And what is tho fair market value? 

A. Fair market value of a property is what a willing purchasor undor 
no compulsion to buy, with full knowledge for all t^e facts and 
conditions will pay to a willing seller under no compulsion to 
sell, knowing all tho facts in the case, what ho would pay that 
person in cash or its equivalent. 


r R. RICKETTS Page 1074 


- 39 - 





« • 


0 


0 p 


Pago 2. Thornton Owens 


Q. Now going forward to parcel 372, did you make an appraisal of the 
A. Yes sir, I did* 

Q, VJhen did you make that? 

A* I made this in October of 1952 and viewed it again in June of 19£ 

Volume 8, Page 1082 Questions to Mr. Owens by Attorney Slater Clarke 

Q. As agent the only way you participated in sales in the Southwest 
area would be as Auctioneer? 

A* Correct- 

Q. Mr. Owens, did net the Redevelopment Land Agency Program hav* a 
definite effect on the values of property by depressing those 
values since the commencement of that program? 

A.* It has had some effect on it* 

Volume 8, 1083 by Mr. Spriggs. 

Did you check the equity of Mayme Riley had in determining value 
of ,parcel 372? 

«• 

A. I tried to sir, yes, as far as I could in my record. 

Q. And. did you check the consideration of the owners of the property 

• ' * ' 

A* No*. I had no reason to check the consideration, I was appraising 
Real Estate* 


•40' 
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Volume 5, pages 661 et seq., 668 

One of the property owners was called as a witness for the 
defendants and, having been first duly sworn, was examined as follows 

Direct—by Hr. Spriggs: 

. > i 

Q. How long have you lived in the fcibtrlct cf Columbia? 

i 

A. Since I was five years old. 

Q. Mr* Brown, did there come a time when you purchased property in 
the District of Columbia? 

A. Yes; 

Q. Do you recall when that was? 

A» I think it was October 9, 1951. 

Is this your signature? 

A. Yes. 

Q. Can you identify that? 

A. Yes. 

i 

Q. What is it? 

A. ,.A sales contract. 

Q,. And that is the sales contract you entered into in Purchasing 
property at 821 Delaware Avenue? 

• • i 

A. Siat is right. 

Page 664 

Q. Can ycu describe the property? What typo of building was it? 

A. It was a brick building. 

Q. What type; hew many stories? 

A# Sffc^stcry house. 

Q, Hew many reems? 

A. Six rooms, with bath and a half* 

Q* New then, was that adjoining Mayme Riley’s house? 

A. Yes it was. 

’2* In other words, ycu were joined up with the property on 823 
Delaware Avenue which is Mayme Riley’s? 

A. Slat is right* 

Q. And it is the same building—same construction— is that right? 

A* Siat is right* 
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Pago 2. Mr*. Brown 


Pago 666. 

Q. New, did you canvass the district as to price of property at the 
time you purchased this property? 

A. Yes, I did, I looked at the newspapers. 

t 

Q. And how did this price compare with cthor prices in the District 
of Columbia at the time you purchased this property? 

A. Well, the prices were as high or higher most evorywhoro you lcokec 
for a place* 

C). In other words, that was the choapest property you could find, 
is that right? 

Yes, it was. 

% 

Pago 668 

Q. Can you state what the value of the property was on June 21,1954? 

A. I think the property was valued as much then as it was before, 
or more, when I first purchased it. 

What was the value then, at the time, on June 21, 1954? Would 
that by $9,900.00? 

A. Yes, I think it would bo valued at that. I think it was more 
than that.. 

• » 

Q. , If you were selling the property, if you had an opportunity to 

sell the property on June 21, 1954, what price would you put on it 

A.. I*d say it was worth at least $11,500.00. 
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by the indivi- 


QUESTICKS PRESENTED 

i 

1, What is the truo criterion of Just compensation, when private 
property is taken for public use without the owners* consent* 
undor the powor of Eminent Domnin, when the rocord owner holds title 
under a contract of sale subject to first, second and third trusts 
which have not boon paid and released of record? 

2. Can the Doctrine of Cash Market Value, standing alone, be used 

i 

in condemnation cases as the sole guide to determine "Just Compen¬ 
sation" when its probable use will shift tho burdon from the public 
to the individual whose property is taken to pay additional charges 
against the property which wore assumed and executed 
dual by virtuo of an existing contract of sale? 

3* Will an award in condemnation proceedings, satisfy the require¬ 
ments of "Just Compensation" contemplated by the fifth amendment 
to the United Statos Constitution, if it placos the owner in debt 
$1,902*30 for the property taken in condemnation without his or her 
consent? 

4* Will an award by a Court or Jury for private property taken for 
public use in condemnation proceedings which is $1,902*30 less than 
tho amount due and owing upon the property at the time of taking, 
violate the Civil Rights Act and dony to the owner the Equal Pro¬ 
tection of the Law? 

5* Whether a determination by tho Jury of a Cash Market Value on 
property fixed at $7,000*00 for private proporty taken for public 
use in condemnation proceedings is an adoquato, just and reasonable 
award, and fulfills the "Just Coifrpons at ion* required Zander the fiftl 
amendment to the Uhitod Statos Constitution; when it is known to 


be $1,902*30 loss than tho amount of money owed upon 


the proporty 


and charged against the owner at the time of determination? 

6*. Whether in condemnation cases whero private proporty is taken 

i 

for public or private use and the issue is "Just Compensation* and 
the evidenco shows there is money owed on the property largor than 
tho estimated markot valuo; the Court should instruct tho jury as 
a matter of law, that "Just Compensation* must include an award 
oqual to all tho money owed on the property at tho tibio of taking? 
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JURISDICTIONAL STATEMENT 

Elis action was instituted bj the United States Department 
of Justice, Lands Division, on behalf of the District of Columbia 
Redevelopment Land Agency, against Kayme J* Riley, who was the 
record title owner of the premises situatod at 823 Delaware Avenuo, 
S. W., otherwise known as Parcel 372, Lot 12, in Square 590# 

Bio action was to condemn the land under the authority 
of the District cf Columbia Rodevelopment Act of 1945, approvod 
in 1946; c* 736 (60 Stat 790) as amended by tho Housing Act of 
1949, c* 338 (63 Stat 413). The proceedings were instituted in 
accordance with tho Condemnation Act for the District of Columbia, 

* • r 

commonly known as tho Act of Kerch 1, 1920, as amended, c* 416 
(45 Stat 1415) c.t seq* 

On March 30, 1955, the United States District Court for 
the District of Columbia enterod its judgment in accordance with 
the findings of tho jury; giving $7,000,00 into the Registry of tho 
Court for tho use of Mayme J. Riloy as "Just Compensation" for her 
property taken in the proceedings and described as Parcel 372, 

Lot 12, in Square 590* 

Kayme J* Riley, being left in dobt $1,902*30 was dissatis¬ 
fied with the verdict and filed notico of appeal on May 27, 1955* 

Bio jurisdiction cf this Court in invoked by the Condemna¬ 
tion Act fer the District cf Columbia, c* 416 (45 Stat 1415 ot soq., 

1420) section 20 and by virtue cf sections 1291 and 1294 of tho 

, ' 

Act cf Juno 25, 1948, c* 646 (62 Stat 869; 929) 28 USC 1291-1294 
relating to appeals* 

STATEMENT OF THE CASE 

Eiis is an action for taking 45 parcols of land in Square 
589 and 590 located In tho Southwest Section of the District of 
Columbia* Bic taking was under Eminent Domain proceedings and the 
sole issue ct the trial was to ascertain the amount of money 
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necessary to satisfy the requirements of the fifth amendment to 
the United States Constitution where in it is provided that no 
private property shall be taken for public use without the payment s 
of just compensation to the owners# The amounts to be determined 
were for each specific parcel and payment to be made to the owners 
thereof# 

Authority for the taking was by the Act of March 1* 1929 
as amended c. 416 (45 Stat 1415) et seq. # the procedural condemna- 
tion act for the District of Columbia; and the District of Columbia 
Redevelopment Act of 1945, approved in 1946 c. 736 (60 Stat 790) as 
amended by the Housing Act of 1949, c# 338 (63 Stat 41^). 

The facts of the case are, for the most part, undisputed 
as follows: 

The appellant F.ayme J. Riley was named as one of the party 
defendants in the action and was the record title ownei? of the pre- 

i. 

mises corni-only known as 823 Delaware Avenue, SouthwestL being iden¬ 
tified in the action as Parcel 372, Lot 12 in Square 590# This 

. 

property consisted of an estimated 1,818 square feet ot ground on 
which stood the home of Mayme J. Riley# The building was of solid 
brick construction; was built in the year 1900, contained an esti¬ 
mated 13,571 cubic feet and was in very good condition (jCa. pg 37)# 
The building was a two story semi-detached one and was used as a 
single dwelling unit by appellant who lived there with her agod 
mothor and little daughter; it was located by a shopping area (JT.A. 
pg 24) and was within eight blocks of the place whero appellant 
worked and to which she walked to and from each day wiih a result- 
ing saving in street car fares (J.A# pg 24)# 

Appellant purchased the property September 6^ 1951, for 
$9,950.00; paid $300.00 down; signed up on three trust notes agree¬ 
ing to pay the balanco in payments of $72.50 per month until paid. 
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(J.A. pg 28). She assumed the existing 1st and 2nd trusts on the 
property and executed a third trust upon the property all of them 

p 

were recorded and contained recitals which obligated her to pay so 
much per month; default in payments would result in foreclosure with 
the usual deficiency judgment in case the security was insufficient 
to cover the balance duo after a public sale of the property* 

Appellant met her regular monthly payments until June 1954 
Hor equity in the building was $1,047.00, when she reccivod notice 
that her home was to be taken from her for the use of tho Rodevclop- 
ment Land Agency. At that time, Juno 21, 1954, appollant still owed 
$8,902.30 on the property (J.A. pg 24-27). She was, howevor, noti- . 
fied that the Re development Land Agency had estimated that $6,250*00 
was the value of tho property and that was all that she would bo pal- 
for the property. 

She District of Columbia Redev elopm ent Land Agoncy, act¬ 
ing through the Department of Justico, Lands Division, filed, on 
Juno 21, 1954, a complaint to condemn her property; a declaration of 
taking was filed on the s amo day in tho United States District Court 
for the District of Columbia. The complaint named Maymc J. Riloy 
along with other persons alleged to have an interest in the property 
and other unknown owners. A preliminary estimate of just compensa¬ 
tion was paid into the Registry of the Court in the amount of 
$6,250.00. Shore was a motion filod and order granted by tho Court 
for dclivory of possession on Juno 21, 1954 (J.A. pg 9). 

A jury of five mon wore appointed by the Court on October. 
19, 1954; this jury was taken to view the promisos shortly there¬ 
after and the case was lator set down for trial on tho issue of 
just compensation on February 23, 1955. Pre-trial proceedings wc;e 
held February 17, 1955. She trial was held and tho caso submitted 
to the jury March 3, 1955, under instructions from the Court (Rocord 

pg 39). A verdict by the jury was rotumod on March 11, 1955 on 
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all parcols. This verdict awarded to appellant, as rocord owner 
of Parcel 372, the sum of $7,000.00. 

This amount was approximately $1,902.30 less than tho 
amount appollant still owed on the property at tho timp of the 
taking June 21, 1954. thereupon, appellant promptly filed a 


motion for a new trial. The motion was filed on Harchj 25, 1955 


and denied by tho Court on March 28, 1955 (J.A. pg 12 & 13). There¬ 
after, on March 30, 1955 judgjnont was formally entered on tho rocor 
awarding appellant $7,000.00 as just compensation for her property 
on which sho owed £8,902.30. 

Appellant, believing the award was inadequate, unjust, 
and, if left standing, would amount to unjust confiscation of pri¬ 
vate property for public use without just compensation, would bo 
contrary to the Bill of Rights and tho fifth amendment to the Court 
tution of the United States; that she would be left iri debt 
$1,902.30 and that this indebtedness would work a great hardship 
upon her in the future and serously impair hor credit} rating until 

I 

it was paid; she filed hor notice of appeal. May 27, 1(955. (J.A. 
pg 17). On June 8, 1955, she filed a motion to procccjd in Foima 


Pauperis pursuant to tho provisions of Title 28 USC Section 1915. 
Ihis motion was granted by tho Court on Juno 17, 1955. Tho case 
was docketed in this Court July 6, 1955. 

SUMMARY OP TESTIMONY PRODUCED DURING TRIAL 

Tho trial was hold on all parcels and las tod from Febru- 

* 

ary 23, 1955 through March 2nd, 1955. The first Witness was a 

j 

government witness, to wit: Mr. Searles, who is the Executive Dir¬ 
ector of tho District of Columbia Redovolopment Land Agency. Ee 

testifiod that ho dicta* t recall the name, and didn*t know whether 

* 

ho knew Miss Mayme J. Riley (J.A. pg 22). 

When asked if he knew whether any of his appraisers had 

contacted tho ownor of any of tho buildings; ho stated that thcro 
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was no requirement under their procedure to do so (J.A. pg 22)# 
Later he was asked if, when he made his final conclusion on esti¬ 
mated value, he had consulted the newspaper advertisements to as¬ 
certain the existing market value on real estate in the Southwest 
Area# To this, he replied that he did not and wouldn f t consider 
the offering price in the newspapers to be the market price (J.A. 

22) # Further he stated he had disregarded the Babcock Report 
which has made preliminary estimates on the property in the South¬ 
west Area in 1951 (J.A. pg 22). 

Mss Riley took the stand in her own behalf and her testi¬ 
mony revealed that she had purchased Parcel 372, Lot 12, 823 Dela¬ 
ware Avenue, S. W. on September 6, 1951, for the purchase price of 
49,950.00; that she entered into possession of the premises December 
6, 1951 and that she had purchased the property to save rent. (J.A, 
pg 23)# She testified that she had looked at other property before 
she bought the property in 1951; that she thought the purchase price 
on tiiis property was within reach of her pocketbook in comparison 
with other property, and that this particular property especially 
interested her because it was within eight blocks from her work; 
that she could and did walk to work and saved car fare; that the 
property was within a shopping area, was comfortable for her aged 
mother who lived with her and had a large front and back yard for 
her little girl, aged 7, to play in (J.A. pg 24). 

She testified that she last made payment on the purchase 
price, June 15, 1954; that she then owed $8,902.30 on tho house; 
that she had placed improvements on the house amounting to $877.OC* 
(J.A. pg 25) 

When asked what sho considered the property to be worth 
on June 21, 1954, she stated sho would not value it under $9,950.0*' 
and that it certainly was worth tohat she paid for it (J.A. pg 26). 


On cross ex a mination. Miss Riley testified that she paid 
$300.00 as a down payment on the property; that her monthly pay¬ 
ments were $72.50; that there was a first, second and third trust 
. 

on the property, but that she didn»t know how much of the monthly 
payments went on each trust; that she had contracted ^o buy a hour, 
and that her only interest was in paying the $72.50 per month; the 
if she lived a hundred years she would have eventually paid for it 

i 

and that she knew she was going to be held accountably on the 
trusts (J.A. pg 27-28). 

The next witness to testify was Milton Vinidfc, who testi¬ 
fied on behalf of Miss Riley. He testified that he whs a Real 
Estate Broker; had been one since 1946; that he sold real estate* 

on many occasions in the Southwest Area; that he sold Parcel 372 

* 

to Miss Kayme J. Riley in 1951; for about $10,000.00; that ho had 
sold other property for the same price, and had sold tho othor 
half of the same building which he sold to Hiss Riloy to one 
William Brown for the same price and approximately within the same 
month he sold to Miss Riley (J.A. pg 32). 

He testified that there was a difforcnco between a cash 

i 

sale and a term sale; that it was difficult to get largo down 

payments from people and that time sales were higher in price bo- 

■ 

cause an element of risk was involved, (J.A. pg 32); that thoro 
had boon no change in Market Price for roal ostato between 1951 
and 1954 and that in his opinion there was no chango in market 

value on Parcel 372 bo tween tho time ho sold it to Miss Riloy 

* 

and June 21, 1954. 

' 

Next to testify was Expert Government Witness, Mr. Harps., 
who had been employed by tho District of Columbia Lanld Agency to 

appraise tho property in Square 950, one of which bciongod to 

I 

appellant, and to testify as an expert. 


*■ 
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He testified that his understanding of market value was 
the highest price property would bring from a buyer who acts with 
intelligence (J.A. pg 34-38) • Dial; equivalent to cash would be 
discounted value of paper—second, third, fourth and fifth mort¬ 
gages; that some market values are not cash, and it was possible 
that some properties might be sold for cash down, with first and 
second trusts for the balance,and that price would be market value 
(J.A. pg 35-36). 

In describing Miss Riley’s Parcel 372, he testified the 
building was constructed in the year 1900; was a two story brick 
building; a bath on the second floor; hot and cold water, heated 
by a new furnace; that there had been a leak in the roof but that 
the plaster appeared solid and so did the building but that this 
was due more to theiprevious owner than to the present owner* 

That the building contained 13,571 cubic feet, could 
be reproduced for $9,355.00; was 50 years old, so ho calculated 
a 40% depreciation amounting to $3,740.00 which he subtracted 
from the reproduction cost leaving a building worth $5,615.00; 
that the ground and lot contained 1,818 square feet and was worth 
$1 ,200.00; that this added to the building made the total market- 
valuo on June 21, 1954 for the property of Miss Riley $6,800.00 
by the reproduction cost method of appraising real ostato. (J.A. 

Pg 37). He further testified that he had appraised the market 
value for the same property by tho Comparable Sales Method and 
that calculated tho markot value between $6,500.00 and $7,000.00 
(J.A. pg 37). 

When he was questioned about tho sale to Miss Riley in 
1951, he stated that tho sale to her had no bearing on his market- 
value appraisal; that it was almost criminal tho way she had been 
taken; but that nobody broke the law. (J.A. pg 37). 
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He was then asked on cross examination if ho 
askod Miss Riley what she would take for her property; 


had over 
ho stated 


that he did not interest himself in that; that he didnjt appraise 
tho property from the seller^ standpoint but appraise^ it for 

market value; that ho wasn f t interested in what Miss Riley would 

I 

take for tho property in 1952 and that he never asks anyone their 
price; that their opinion night have seme weight but tjicro was so 
much other data that was more important to determine mjirkot valuo 
vJ.A. pg 38). ! 

He was then examined by Attorney Slater Clarke and test! 

i 

fied that in his opinion the Redevelopment Land Agency Program 
down in this area had an effect on depreciation of the market val •: 
of homes in the Southwest area. 

The next expert government witness was Hr. Thornton 
Owens who also was employed by the Land Agency to appraise the 
property in Square 590 and testify as an export. His appraisal 
conformed somewhat with Mr. Harps, but was a few hundred dollars 


ss Riloy 
ion of her 


lower. He testified that he considered tho sale to Mi 
but that it did not have too much effect on his valuat 
property. He testified that the Redevelopment Land Agency program 
had some effect on the values of the property by deprej 
their values since the program commenced. (J.A. pg 40) 
that ho did not chock the consideration of the owners of tho pro¬ 
perty; had no reason to; that he was appraising real estate (J.A. 
pg 40). 


elating 
• He stated 
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STATEMENT OF POINTS RELIED ON 

1* Court orred in not granting a now trial as provided by tho 
Procedural Condemnation Act of March 1, 1929, c. 416 (45 Stat 
419 See* 16) in that the award dotemined by the jury was inade¬ 
quate and unjust* 

2. Court erred as to appellant by its instructions to the jury 
members three and eleven (Trans Record pg 39) by instructing them 
that their purpose was to ascertain the compensation to be paid to 
the owners and that by just compensation was meant the fair market 
value for all the parcels of land taken as of June 21, 1954. 

3* The Court erred in refusing appellants requested instruction 
number one, to wit: that the concept of just compensation is com- 
prehensive and includes all elements, not just market value, and 
the owners indemnity should be measured in various ways depending 
upon the circumstances of each case and that no general formula 
should be used for that purpose. 

4* The Court erred In refusing appellants requested instruction 
number two, that in condemnation cases the compensation to be 
awarded on the land condemned depends on what the owner lost and 
not what the condemnor gained* 

5* The Court erred in failing to instruct the jury to bear in 
mind that neither the cost of reporduction, nor comparable sales, 
nor capitalization, is the true measure or sole guide in determin¬ 
ing value, that it is only evidence to be considered with all other 
evidence. (Appellants requested instruction number three). 

6. The Court erred in refusing appellants request to set aside 
the verdict and to grant a new trial because tho verdict was con¬ 
trary to the weight of the evidence; was grossly inadequate, un¬ 
reasonable, unjust and contrary to law* 
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I 

7* Bio finding by the jury was contrary to the weight of the evi¬ 
dence in that it disregarded direct and documentary evidence as 


to recent purchases on the open markot offered by appellant; dis¬ 
regarded direct and positive evidence of installments duo and owing 

* 

on the property at the time of taking; but instead, relief upon the 
conjectures and opinion of so-called experts, who were employed by 
the Government, paid by the Government, and directed by the Oo-orn- 

i 

ment to appraise the very property taken by the Government by 
eminent domain against the consent of the appellant* ! 

8. The finding of the jury disregarded direct testimony of vctual 
markot conditions offered by the appellant, relying instead, on 
the guess of the so-called exports employed by the Government who 
admitted knowledge of the actual sale to appellant inI1S51 a few 
months before their appraisal and admittod that in thoir attempt? 
to ascertain the markot value they totally disregarded the salo, 
and failed oven to consult with the owner as to what she would 
take for hor property* 

9* The Court erred by not instructing the jury that as a matter 
of law that just compensation must include all money owed upon the 
property taken for public use without the owners consent* 
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SUMMARY OP ARGUMENT 

Tho Condemnation Statute of March 1, 1929, c. 416 (45 
Stat 1419) Sec.. 16, Title 16 D. C. Code 1951 Section 634 gives the 
trial court the power to set aside the verdict in this case because 
the verdict was grossly inadequate. Title 16 D. C. Code 1952 Sec. 
638 (45 Stat 1420 Sec. 20) grants the right to appeal to this Court 

Die verdict as rendered by the jury was grossly inade¬ 
quate and unjust as to the appellant because it disregarded the 
evidence and left her faced with a debt deficiency in the amount 
of $1,902.30. Diis debt was a part of the property at the time 
of the taking and resulted from the purchaso contract executed by 
the appellant at the time when she purchased the property. The 
contract was executory; secured by first, second and third trusts, 
on which remained a balance due in the amount of $8,902.30 at the 
time of tho taking by the government.. In lieu of this amount tho 
jury found $7,000.00 to be the entire just compensation to which 
she was entitled from tho government at the time of tho taking.. . 

The verdict was unjust and contrary to tho weight of the 
evidence, and it imposes a great hardship on the appellant to 
finish paying for the property token from her. Her credit will be 
impaired in the meantime by the possibility of a deficiency judg¬ 
ment being renderod against her. 

Die "Just Compensation" requirement of the fifth amend¬ 
ment to tho constitution, created a limitation on the power of 
government in eminent domain as well as other government powors. 
Just compensation is an equitablo doctrine and was not fulfilled 
in this case because of tho hardship it leaves with the appellant. 
Die doctrice of Market Value as the basis of just compensation is 
not a conclusive doctrine. It may be likonod to a presumption at 
law, and will be overcome by proof that its uso will impose hard- 

# 

ships on the recipients or the individual. In such cases, as hero. 
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the "just compensation" provision of the fifth amendment domanda 
justice for tho individual* Biis can only mean that the appellant 
must be compensated for her full loss* Ihis being true, the vor- 
dict of the jury which awarded her £' 7 , 000.00 for property on which 
appellant still owed $8,902*30 was unjust, inadequate knd should 

i 

be set aside by this Court with instructions that tho ^ill amount 
is due to appollant as a mattor of law* 




ARGUMENT 


I 

The Court erred in not granting a new trial as provided by the 

Procedural Condemnation Act of March 1, 1929, c. 416, 45 Stat 

419 Section 16, Title 16 D. C. Codo 634 (1951). 

"The Court shall havo po\ver to set aside or vacate 
the verdict of the jury, or any award contained there¬ 
in, and to grant a now trial upon the same grounds as 
in other trials at law and upon the ground that said 
verdict or award contained therein is, in the judgment 
of the Court, grossly excessivo, or inadequato, or 
otherwise unreasonable and unjust***.” 

The present action was instituted under the power of 
Eminent Domain. Eminent Domain has been defined as the right of 
the Government or Soveroign so take private property for public 
use. Eminent Domain is, therefore, the highest and most exact 
concept of property remaining in the government, or in the aggre¬ 
gate body of the people in their sovereign capacity. It gives a 
right to the soveroign to resume the possession of the property 
in the manner directed by the constitution and laws of the state 
whenever the public interest requires. Cie United States Consti¬ 
tution, by implication, gives the Federal Government the authority 
to take private property for public use when it declares: 

"....nor shall private property be taken for public 
use without just compensation." 

The croaticn of tho right to take, is limited by tho 
Constitution to thoi payment to the owner of tho property just 
compensation at the time of tho taking. At the outset, it is to 
be noted that it is tho right of society or of tho Sovereign to 
dispose, in case of necessity, and for the public safety, all of 
the wealth contained in the state — this right is called Eminent 
Domain. It is not a self executing doctrine, but, rather, ono of 
limitations. For example, the . oxacticn of moeny from individuals 
under tho right of taxation, and the appropriation of private 


property for public use by virtuo of the power of eminent domain, 
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must not bo confused* In paying taxes, the citizen contributes 
his just and ascertained share to the expenses of the government 
under which he lives* But when his property is taken undor the 
power of eminent domain, he is compelled to surrender io the public 
something above and beyond his due proportion for the public bene¬ 


fit* Here tho matter is special* It is in the nature 


of a com¬ 


pulsory sale to the state* Hence, limitations wore placed on the 


power and safeguards enacted to protect the individual 


in the uso 


and enjoyment of his property. To furnish this protection, tho 
fifth amendment was enacted* Its importance was stated by our 
Supremo Court thus, 

"Rights under the fourth and fifth amendments aro 
declared to be indispensible to the full enjoyment 
of personal security, personal liberty and private 
property, ©icy are to bo regarded as the vejry ossenco 
of constitutional liberty; and the guaranty of them 
is as important and as imperative as the guarantees 
of the ether fundamental rights of tho individual 
citizen, the right to trial by jury, to the writ of 
habeas corpus and to due process of law. It has boon 
repeatedly decided that those amendments should re¬ 
ceive a liberal construction, sc as to prevent stealthy 
encroachment upon of *gradual depreciation*jof the 
rights accrued by them, by imperceptible practieo of 
Courts or by well intentionod but mistakenly over- 
zealous executive officers.." 

Gouled v. United States 
255 US 298 - p 303 

i 

In time of war the government may trice possession of 
property for the common safety, but in peace, only the legislature 
may authorize the appropriation of the same for public purposes* 
Undor legislative enactments, such as hore, condemnation proceed- 

i 

ings are to satisfy the constitutional guaranty of jujst compen¬ 
sation and damages to the owner of private property tlakon for 
public use* Bie action takes cn tho form of an oqui^ablc action* 
Tho tom, "just, compensation" takes cn an equitable meaning— 
Equity in its broadest and most significant sense demotes tho 
spirit of faimoss, justness between men— the rulo cf doing to 
all ethers as wo desire them to do to us. It is, ^hdrofero, tho 
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synonym of natural right cf justice# But in this sense its obli¬ 
gation is othical rather than jural# and its discussion bolongs 
tc tho sphere cf morals# It is groundod in the procopts of the 
conscience, net in any sanction of positive law# 

It has more elasticity than the law, and denotes, in 
a general way, that which strikos ordinary conscience and sense 
cf justice, as being fair, and right, and equitable. In contra¬ 
distinction tc the question of whether tho technical jurisprudence 
would so regard It# 

Applying these concepts tc the present case, wo find 
that the Trial Judge should have sot aside the verdict and granted 
a new trial tc appellant as previdod by the statuto because tho 
award to the appellant of $7,000.00 for her property taken by the 
appellee, against her consent,(on which remained a duty tc pay as 
actual costs fer tho property taken a sum of $8,902.30) was in¬ 
adequate and unjust under tho Constitution. 

This proceeding was instituted by the District of Col¬ 
umbia Redevelopment Land Agency, hereinafter roforrod tc as Appellee 
tc condemn fer public purposes the blight of slum areas in the 
Southwest Section of the District of Columbia. Included in this 
area was Parcel 372, Let 12 in Square 590, belonging to Mayme J# 
Riley, hereinafter reforred to as Appellant. The tract of land 
consisted cf an estimated 1,818 square feet cf ground (J.A. pg 37) 
cn which was built a six room two story brick building which 
Appellant had purchased under a contract cf sale executed in Sept¬ 
ember 6, 1951# (J.A. pg 22) and for which sho was paying tho sum 
of $9,950.00 as tho purchase prico. Ihis land and building was 
condemned by the Appellee June 21, 1954 (J.A. pg 3). 

A trial was had on the issue cf just compensation and 
damagos bofore a jury of five men who found tho valuo of tho 

property to be $7,000.00 at the time of the taking on June 21, 1954« 
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At th$ tine this verdict end finding was determined the property 
was not paid for and the appellant actually owed $8,9012.30 on the 
purchase price. If such determination were allowed to stand 
appellant would bo left with a debt to pay in the sun of $1,902.30 

and the appellee would have gained the benefits of a like amount 

. 

by the taking of the property from her without assuming her obli- 

gations or paying her the full amount of money it would cost her 

I 

to acquire ownership of the property for them to take. 

Obviously this verdict Is inadequate; is unjust and dooa 


not denote, even in a general way, that which strikes 


the ordinary 


conscience and sense cf justico as being fair, and right, and oquit- 
able, and just compensation in the moral sense as roquired under 

the law of eminent domain and the fifth amendment to tiho constitu- 

I 

tion of the Uhited States of America. 

Our Courts have long held that they have a duty to pro¬ 
tect tho rights of citizens under the United States Constitution 
in all cases where such jurisdiction is conferred on the Court, and 
they must see to it that citizens are not deprived of their pro pert; 

without due process of law— even for public uso. So jsaid the Cow 

■ 

in Henderson v. Smith (D.C. Va. 1942) 44 F Supp 681 . 

Duo process of law cannot be satisfied in a condemnation 
proceeding until tho owner of private property taken £or public uso 
has been paid "just compensation"; "just compensation* denotes 
adoquate compensation, not inadequate compensation, s?-id tho Uhited 

States Supremo Court In Jacobs v. United States, 290 U.S. 13. It 

l 

also stated in Newport Bridge Company v. United States. 105 U.S. 47- 


481. 26 L. Ed 1143 , that*one cannot be deprived of hi? property 
without due process of law and private property cannot to taken for 
public use without just compensation. Further, in United States v. 


Felin Cc.» 334 U.S. 624-647-48 . this is also set fort^i. Just com¬ 
pensation Is not satisfied by market value if it imposos a hardship 

I 

upon the owner. Uhited States v. Commodities Trading Corporation. 


339 U.S. 121.123. 
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The phrase, "just compensation" imports that a wrong or 
injury has been inflicted which must be redressed in money# Monoy 


must bo paid to the extent of the injury, whether more or less 
than the value of the property# Volume 5# Snc# of U,S,Supreme 
Court Reports, Page 775 , 

The prevision in the fifth amendment to the Constitution 
of the United States, declaring that private property shall not 
be taken for public use without just compensation, was intended as 
a limitation cn the power of the Government of the United States 
and upon the power of eminent domain# U# S# v» Jones, 109 U#S# 515 , 
27 L# £3 1015 . 

This clause is grounded upon the conception cf the in¬ 
justice of favoring the public as against the individual property 
cwner. U# S# v# Spcabarger, 308 U.S* 266 # 

Taking property for public use is whore the land or other 
property of an individual is taken from him for use cf the govern¬ 
ment; and where, if the property taken were not paid for, as here, 
the burden would fall chiefly upon the persons whose property is 
taken and net upon the public generally, inequality of burden 
would result# In such cases payment must be made to prevent in¬ 
equality# Michigan Central Railroad v# Slack, 17 Fed Caso No# 
9,527a, 22 Int Rev Rep 357, aff: 100 U#S# 595 # 

This rule must, of necessity, be especially true in the 
instant case cf Mayme J# Riley because, in her case, tho taking 
itself may net be completely for a public use. The proceedings 
were instituted under tho authority cf tho District of Columbia 
Redevelopment Act cf 1945, approved 1946 c# 736 (60 Stat 790) as 
amended by tho Housing Act cf 1949, c# 338 (63 Stat 413)# Tho 
purpose of this act was to eliminate substandard housing and 
blighted aroas in the District cf Columbia* Congress authorized 
the use of public domain because it folt that this project cculd 

not be accomplished, by private enterprise alone without public 
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participation in the planning and financing of lend assombly for 

I 

such development* Therefore, to draw up plane land 

i v * 

and assomblo the property, the District of Columbia Rodovelopment 

[ 

Land Agency was created* After the acquisition of all of the pro- 

j * 

perty in a projected area this agency provides a part for certain 
publis uses* Bion Section 7 (b) cf the Act (60 Stat 795) provides 
as follows: 


B lhe agency shall have power to lease cr sell the 
remainder of the project aroa as an entirety to a 
redevelopment company cr to an individual or to a 
partnership*• *^ 

Then in Section 7 (c) 

n /.* Any such lease or sale may bo made without 
public bidding, but only after a public hearing, 
after ten days public notice, by the agency upon 
the proposed lease or sale and the provisions theroof*" 

] • 

Section 7 (g) provides: 

It is the intent of this provision that private 
enterprise as represented through a responsible pri¬ 
vate redevelopment company, individual or partnership 
shall have preference ever any public redevelopment 
company in such lease or sale provided such preference 
can be given, in the judgment of the agency, consistently 
with the protection of the public interest and consist¬ 
ently with the purpose to resort to a public redevelop¬ 
ment company only in the event private enterprise shall 
not reasonably be available for the development of the 
project area as a port thereof under consideration* 

It can easily be seen t hat under this act^ which took 

appellant’s property, that private enterprise, as well as the publf 

may be benefited under the public use created therein* Baerefcre, 

appellant submits to this Honorable Court that the award to hor of 

$7,000*00 as just compensation for her property token without her 

consent is inadequate, unjust and amounts tc unjust confiscation c 

private property for a declared public use because it does not cos 

pensate her for the amount of money which she still cwod on the p-v 

perty at the tine of the taking, and will leave hor with a debt cl 

$1,902.30 to pay for that very property taken, The award of $7,0C 

• I 

would be unjust, even if It were the market value, which it is not 

for the simple reason that its use will shift the burden from the 
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public tc appellant as an individual, to pay for the property taken 
from her against her will and consent purportedly for the use of 
the government, but in reality a government which is in turn autho¬ 
rized tc lease or sell the land back to private individuals or 
corporations for redevelopment purposes* We contend that such a 
policy would tend to serve or encourage one group of citizens to 
devour and feed on the properties of another, less fortunate group 
of citizens, by using the power of eminent domain as a justifica¬ 
tion and a means tc an end. 

When private property is taken for public uses, such 
as involved in this type of case, absolute and complete justice is 
required to protect those whose properties are taken* The term 
"just compensation" must be just in the full sense of the word 
and cf the fifth amendment to the Constitution, In this type of 
case care must bo taken tc insure that "shall" and "must", as words, 
are mandatory in their meaning, and mean the full equivalent in 
money for the property taken* It is the owner 1 s less, not the 
taker f s gain,which is the value of the property taken* United Stato s 
Ex Rel T*V*A» v, Indian Creek Marble Company, 40 F Supp 811 ; United 
States v* Killer, 217 U.S* 369-373 * 

In this type cf case the necossity of tho public cannot 
be considered in fixing value of land taken by eminent domain, 
but rather, the test cf value of the land taken is its value to 
the owner or the less caused to her by the taking. United States v * 
Foster, (Iowa 1942) 151 F* 2d 3 * 

This concept has been sustained in many federal juris¬ 
dictions; in Tenn* Valley Authority v, Powelscn (N.C, 1943) 319 U,S . 
266, 281, 63 S Ct* 1047, tho Supreme Court cf tho United States 
held in effect: The "just compensation" tc which a land owner is 
entitled on the taking of his property by eminent domain is the 
value cf the land taken and tho damages inflicted by the taking; 


I 


such a sum as would put him in as good a position pecuniarily as 

.I 

he would be if his property had not been taken*^- ~xo the same effect 

. 

United States 7 , Town of Mahant, 155 Fed 520; Washington Power 


Light Co. v. United States, 135 F 2nd 541 . Applying this doctrine 
to appellant we readily see that just compensation, tojput her 
pecuniarily In as good a position as before would have to at 
least pull her out of debt on the property taken; that is, at 
least finish making her.payments on the property which at the time 
was C-8,902.30. Indeed, even then, she has received nothing for 
her actual interest In the property and could not receive any kind 
of compensation for her equity until the 48,902.30 werie paid. Her 
equity In the property for which she should be paid is the amount 
by which she reduced the purchase price, i.e. $1,047.7b. 

Some might argue that appellant overpaid for the property 
and that if she had made a bad bargain it was her bad jluck, a part 
of the risk, in buying the property and she cannot aslJ the appellee 
who took bor property to assume the results of her bac( bargain. 

We submit that such a contention is completely without} merit. In 
the first place, her bargain was taken from her without her consent 
In the second place, it would assume a set of facts thfat the evi¬ 
dence adduced at the trial dees not substantiate. 

Hayme Riley testified (J.A. pg 23) that wher she bought 
the property she had first looked around for cheaper property— 
she decided that this property was the best buy she cquld obtain, 
and that she bought it under her plan to own it eventually by 
making payments long enough. William Brown testified (J.A. pg 
41-42) that he had purchased identical property with Miss Riley 
at about the same time for the some price and that he too had 
looked for cheaper property. 

Both were corroborated by Milton VInick, who earns his 
living selling real estate and who testified (J.A. pg 29-32) that 
he had sold the property to Miss Riley and Mr. Brown, both Identi¬ 
cal, and for the same price, about $10,000*00; that the property 

- 21 - 


had not, in his opinion, fluctuated or gone down in price between 

the time ho sold it in 1951 to the tine of tho taking, June 21, 

1954. The appellee offored no actual ovidonco to rebut their 

evidence or testimony. Indeed, they testified that they had not 

consulted the newspapers to ascertain the published asking price 

for real estate; had not consulted with the owner cf the property 

to ascertain what she considered to be a fair compensation for her 

property— and even stated that the actual market transactions to 

# 

Mayme Riley and William Brown in late 1951 to wit: £9,950.00 had 
no bearing on their appraisals of the same property. 

This, even though they acknowledged that they had actual 
knowledge that the transactions had been consumatod only a few 
months before their first examination cf the property in 1952 and 
on which most of their date was obtained to make their subsequent 

appraisals. For this Court to uphold such arbitrary procedure of 

/ . 

Government appraisals- which disregard actual sales and fail to 
consult with owners, or obtain their asking price- to stand as a 
means of establishing just compensation for private property taken 
for public use is onccnceivable. 

Appellant submits that "Recent Sales" and "Existing 
Ccntract of Sale" consumated by recent transactions, not fraudu¬ 
lently made, conclusively fix tho market price for such property 
and that price conclusively fixes just compensation to be paid for 
the taking of the property. More appraisals, based on opinion, 
can never be substituted for actual markot conditions as shown by 
recent bona fide transactions on the open market between a seller 
willing to soil, and did sell, and a buyor willing to buy, and did 
buy, neither cf whom was obligated to do so. Washington Light and 
Power Company v, United States, 155 F 2d 541 . In the third place, 
assume, which we do not, arguendo, that appellant had overpaid and 
that £7,000.00 was the cash market value. 2he facts arc that the 


appellant didn’t pay cash but bought the property on time. Jhst 
compensation required a willing seller and appellant is not, and 
would net bo, a willing seller if the sale price was going to bo 
less than the amount she still owed on the preporty. Sc long as 
appellant held her property she had the full use and enjoyment of 

i 

it at a great saving in rent and car fare and she wcul<^ always 
have an opportunity to soil at a price sufficient to gcjt all hor 
money out of the property* If another housing shortage! should 

develop she would get a higher price than she paid for it* Per 

. | 

the Ccurt to force her to accept a less amount than she still 
owed under her contract of sale would constitute a forced sale and 

i 

confiscation of her property* Finally, contracts such as appellant 
made in purchasing the property created property right^ and duties 
undor her contract was appropriated by the government as well as 


the property itself* By the taking, the government ma<fo itself 
the successor of appellant’s interest In the property; hor int¬ 
erests included all of her rights, and also her obligate ns under 
the contract* Appellant was replaced in her contract by the gevorr 
ment* ^ust compensation, therefore, must be the value of the con¬ 
tract, its rights and obligations thereunder, and must be measured 
by the value of the property and tho amount the appellant was then 
required under her contract tc pay in erdor to got the property 
which was taken from hor by the government on Juno 21, 1954* 

Brocks Scanlon Corp* v* United States* 265 U«S* 106 * 

i 

To appropriate appellant’s rights under her fcontract, 
then destroy the property and leave tc her the obligations which 


sho assumed under the contract would net moot tho requirements of 
the moral justice tc which we in America havo come to kccept as 


unalienable rights. Uhe price of these rights Is eternal vigilance 
and the appellant roquests tho aid of this Court to protect her In 


her right tc just compensation for her property taken from her by 
the appellee horein, without hor ccnsont and for an amount less 
than she still owes thereon* 
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Court erred as to appellant by its instructions to tho 
jury In paragraphs throe and eleven by instructing thorn that thoir 
purpose was to ascertain the compensation to be paid to tho owners 
and that just compensation was the fair market value for all the 
parcels of land taken as of June 21, 1954, and that by market 
value is meant what the property would sell for In cash or terms 
equivalent to cash by a seller willing but not obliged to sell and 
a buyer willing but not obliged to buy. 

(A) THE DOCTRINE OF CASH MARKET VALUE, OR TERMS EQUIVA¬ 
LENT TO CASE, STANDING ALONE, CANNOT BE USED AS AN OVERALL OR SOLE 



GUIDE TO DETERMINE JUST COMPENSATION ^HEN ITS PROBABLE USE WILL 
SHIFT THE BURDEN FROM THE PUBLIC TO AN INDIVIDUAL WHOSE PROPERTY 
IS TAKEN, TO PAY ADDITIONAL CHARGES AGAINST THE PROPERTY WHICH 
WERE ASSUMED AS INCIDENTS OF OWNERSHIP AND EXECUTED BY THE OV7NER 
BY VIRTUE OF AN EXISTING CONTRACT OF SALE. 

JURY INSTRUCTIONS 

No. 3* "Gentlemen ef the jury, your duties are to ascertain tho 
compensation which should be paid to tho cwnors of the 
parcels condemned by these proceedings. You are instructed 
that tho land,to be condemned is to be appraised at its 
fair market value as of June 21, 1954, the date of tho 
taking by tho. land agency, with reference to the most 
advantageous, highest or best use or usos to which it can 
bo put. By fair market valuo is meant what the property 
would sell for in cash.or terms equivalent to cash, when 
offered for sale by one who is willing but not obligated 
to sell, to one she desires but is net cbligod tc buy. " 

No.11 "The jury aro further instructed that you are the scle 

judges of the facts in this case, and are the scle judgos 
as tc n just compensation" which Is the fair market value 
of the property taken as of June 21, 1954 and as heretofore 
defined by the Court." 

• (B) THESE INSTRUCTIONS T’TIRE INCOMPLETE AS TO MISS RILEY 
WHO COKES WITHIN THE EXCEPTION TO THE GENERAL RULE AS SHOWN BY THE 
FACTS IN THIS CASE. 

We submit tc this Honorable Court tho preposition that 
market value is net the sale guide tc dote mine just compensation 
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in tho case cf appellant heroin. The market value determined in 
her ca3c can, at best, create only a presumption of ju^t compen¬ 
sation* This presumption is a rebuttable presumption 4^ should 

] 

stand as the true measure of just compensation only until tho cwnor 
sustains the burdon of proving that sho has sustained Some loss 
for which she is entitled to a groater award. 

In cthor words, the presumption of just compensation would 
stand in all cases except whero the owner sustains tho burdon of 
proving special condition and hardships peculiarly app4 ic "bT° 
her particular property, | 

This burden of preef the appellant has sustained. Her 
credit will be irroparably damaged until she is released from tho 


pc ssibility of a judgment for the debts she crcatod to purchase 
this property. 

The instructions as given by the Court were iosignod as 

i 

a guide tc cover in a general way all of the parcels cj* land bofcrc 

the Court. Appellant’s right tc just compensation was not thereby 

! 

protected becauso appellant was not the complete owner! cf tho pro¬ 


perty in parcel 372, Rot 12 in Squaro 590. On the contrary, she 
held only an equitable interest, in addition to the record title; 
her title,itself, was heavily encumbered by virtue of fisting 

i 

trusts. She had purchased the property on tine. In general, a 
time price is higher than the regular markot price for cash or 
terms equivalent tc cash. 

It is clear that the term used in the fifth hnendment, 
tc wit: "just compensation" is not ambiguous, it undoubtedly means 
a fair equivalent; that the person whose property is taken shall 
be made whole. Wo ccncedo that while tho end to bo obtained is 
plain, the node cf arriving at it is net without difficulty. 

On due consideration, we see no mere practical rule 
than tc first ascertain the fair marketable value of t^ie property 
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which is taken, irrespective of the taking itself* But in addition, 
we must also ascertain a like value on the property as to the condi< 
tion it will immediately and remotely leave the owner* In doing 
so it appears that as to the appellant, Kayme J* Riley, tho baro 
naked market value In cash for her property Is not necessarily the 
true measure of "just compensation", and that In all cases, the 
value of the property in cash does not meet the true measure of 
just compensation. Instead, the facts indicato the wisdom of the 
Courts in allowing for exceptions to the general rule of law* 

Exceptions must be made in the case of Miss Riley be¬ 
cause the cash price awarded by the jury would create and impose 
a great hardship upon her by forcing her to bear an actual loss 
upon the property taken from her by the government. The loss 

i 

would not only impose upon her the obligation to pay for the pro¬ 
perty instead of the government paying, but It would also create 
a great hardship upon her in the future by ruining her credit 
rating until the personal note she executed to secure a third 
trust upon the property was paid in full. 

In her case the doctrine of cash market value hardly 
squares with the doctrine laid down over fifty years age by the 
Supremo Ccurt of theiUnited States to the effect that just compen¬ 
sation must be a full and perfect equivalent for tho property taken, 
Monogahela navigation Company v. United States, 146 U.S. 312,525 ; 
or later expressionsithat tho owner shall bo put In as good posi¬ 
tion pecuniarily as he would have been if his property had not 
been taken. Seabord Air Lino v. United States, 26?. U.S. 299-304 , 
Olson v* United States, 292 U.S* 246, United States v. Miller. 

317 U.S* 569-370 . 

It moist be remembered that in this type cf case the mar¬ 
ket value, as such, is not controlling. Tho fifth amendment’s 
exact limitation on the power of the government is net market price 
—it is just compensation. Jacobs v. United States, 290 U.S. 15, 
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United States 7, Commodities Trading Corporation, 559 U.S. 121. 


125,128 . The former is rcvelent only because, in a free} markot, 
it is perhaps the best key to value at the time of taking. For 
an illustration, lot us assume that a railroad right of way was 
going through one's property and payment was to be made only for 
the land taken. In such case, while the bare naked maijket value 

is certainly to be considered, it may not be tho truo criterion 

' i 

for the loss to tho owner or for just compensation under the con- 

* 

ti tut ion. In such cases therefore, in addition to market value. 


we would have also to consider the effect of and tho d 


cjnagos 


sus¬ 


tained by diminishing the value of the remaining property from 
smoko, ncise, ccal dust, fire hazards his buildings wcdld be sub- 
jected tc, and obstructions upon its use by children. In such 
cases it requires no experience or sagacity to perceive that the 
n nakod cash markot value” could net compensate the owner for the 
less sustained and that to justly compensate tho owner, 
would have to bo balanced and compensation made for all 
He would not bo a willing seller under any ether circumstances, 
nor will Miss Riley, the appellant herein, be a willing! sclior under 
any other circumstances short of full compensation for per out >f 
pocket less, and this is sc even if it becomes necessary for the 
Court tc place her in the excopticn tc tho general rule of cash 
market valuo. United States v. Commodities Trading Corocratlc?: > 


the equities 
of the loss. 


359 U.S. 121 et seq . In the case of Miss Riley the practical rule 

i 

of estimating just compensation is tc determine the cash market 
value and tho actual loss tc the owner; and whore her damages are 
grec-tcr than the cash valuo of the property, just ccnpehsaticn re¬ 
quired the adoption cf tho latter. IT IS THE OHfERS LOSS NOT THE 
m ERS GAIN *HICH IS TEE TRUE MEASURE OF JUST COMPENSATED N FOR 
PROPERTY TAKEN IN CONDEMNATION PROCEEDINGS. Killer v. United 


States, 317 U.S. 569 , United States tc tho use of T.V.A, v. Phillies 
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50 Feci Supp 454: 


n The tern just compensation to which a land owner is en¬ 
titled cn the taking of his property by eminent domain is 
tho value cf the land taken and the damages inflicted by 
the taking; such a sum as will put him in as good a posi¬ 
tion pecuniarily as he would be if his property had net 
been taken. rt See United States v. Rayne 136 F 2d 376 . 

”!Uie word ’Just* in tho phrase ’just compensation* in 
this clause is a word cf limitation, as though the pre¬ 
vision read ’without making a settlement with a citizen 
which leaves him nc poorer and no richer than he was 
before the property was taken*.* See United States Ex Rcl 
T.V.A. v. Indian Crock Marble Company, 46 Fed Supp 8ll . 

** Just compensation is' measured by the less to the owner 
by the appropriation, nc mere nc less.” Id. 

The purpose of this clause in the fifth amendment requir¬ 
ing just compensation where private preperty is taken for public 
use is to place certain economic losses inflicted by public improve¬ 
ments upon the public rather than wholly upon these who happen tc 
be in the path of the project. United States v. Cress, 245 U.S . 
516,529,550 . 

(C) IN DETERMINING FEAT IS JUST COMPENSATION FOR TAKING 
PRIVATE PROPERTY FOR PUBLIC USE EACH CASE MUST BE DECIDED ON ITS 
INDIVIDUAL MERITS AND PACTS. Dcre v. United Statos (19S| 97 F . 

Supp. 259. 


Appellant, Miss Riley, submits to this Court that these 
instructions were incomplete as tc her circumstances and that hor 
interests were prejudiced in that the jury was lipiited and could not 
reach the true measure of just ccmpcnsaticn to which she was entit¬ 
led under the fifth amendment to the constitution because of the 
particular circumstances under which she hold title and possession 
of parcel 572, Lot 12, Square 590* 

III 

The Court erred in refusing appellant’s requested.instruct¬ 
ion number one, to wits 

"That the concept cf just compensation is comprehensive 
and includes all elements, not just market value, and 
the owner’s indemnity should be moasured in various v/ays 
depending upon the circumstances of each case and no 
general formula should be used for that purpose (J.A.pg ). 


Appellant submits that in condemnation cases whore pr1- 
vato property is taken for public or private uso and the issuo is 
"Just compensation" and the evidence shews there is mbney owed on 
the property larger than the estimated market value; the Court 
should instruct the jury as a matter of 3aw that just Compensation 
must include an award oqual to all of the money owed cn the pro¬ 
perty by the owner at the tine of the taking* 

Our Supromo Court in Jacobs v* United States, 290 U«S * 


15, A.L.R. 1, stated that in condemnation proceedings tho amount 

recoverable was just compensation, net inadequate compensation* 

* 

I 

The concept of just compensation is comprehensive, and includes 
all elements: that the owner of property taken for public uso is 

not limited tc tho value of the property at the time of the taking; 

% 

but he was entitled tc such addition as will prcduco the full oqui- 

' 

valent of that value paid ccntempcraneeusly with tho itaking; and 
that no specific command to include interest is necessary when 
interest or its equivalent is part of such compensation* The 
right tc just compensation cannot be qualified by tho commission 
of a prevision for interest whore such allowance is appropriate in 
order tc make compensation adequate* 

It is tho contention of the appellant that the failure 
to instruct the jury that just compensation was brcaior than just 
market valuo because it included all elements in a particular case 
and depended mcro cn what tho owner lest than on what; tho condemnor 
gainod was prejudicial tc her cause in that naked mad*kot valuo was 
too narrow to protect her interests undor the constitution* Market 
value for pr< perty assumes that the land is owned by the holder of 
the title and that it is free from encumbrances* Miss Riley, tho 
appellant, held the title but she was not tho owner ^f the entire 
fee, and could not become the owner until she had completed pay¬ 
ments on tho purchase price which she contracted to ^>ay undor her 
purchase contract, and under which, she contracted to assume a 


29 - 



first and second trust on the property and exocutod a third, all of 
which wero matters of record at the tine cf the taking and consti¬ 
tuted a cloud cn tho title cf tho fee* In ether words, Maymo J. 
Riley ctuldn't give to tho government, and the government couldn't 
take, that which she did not own; and cauld nevor own, except by 
tho payment cf tho price, to wit: $9,950,00. Under these circum¬ 
stances tho jury should havo boon informed as to her interests and 
that to Indemnify her for what she lest would involve a broad 
interpretation of just compensation instead cf the narrow inter¬ 
pretation cf market value for cash. Whon tho government in its 
sovereign capacity exorcises its arbitrary power to ccndomn pri¬ 
vate property for public use, the just compensation which it is 
required by the constitution to mako to the owner, should be such 
as tc put the owner in as good condition pecuniarily as she would 
have boon if tho property had not been taken. United States v. 
Town cf Nahant, 155 Pod 520 . wherein It was stated on page 5215 

"The Federal Government arbitrarily, and as a supreme 
entity, takes, without question, for its own necessary 
defenses and other public uses, while this is so, 
and while it necessarily must bo sc, the ether phase of 
tho proceeding, and this is what makes the situation 
exceptional, contemplates just ccmponsaticn. *Just 
compensation r is the compensation vouchsafed tc private 
interests by the federal constitution. . This phase is 
not upon arbitrary lines Tho quosticn cf just 
compensation ccntomplated by the constitution is mere 
an oquitablo question than strictly legal or technical 
cno. The policy of the government to absorb all int¬ 
erests, so that it shall remain undisturbed in the 
exercise of its dominion over tho proporty and to this 
end its purposo Is to render constitutional compensation 
under legal principles, softened somewhat by broad 
considerations cf justice." 

Broad considerations of justice require a bread Interpretation of 
just compensation in the case of Miss Riley and must of necessity 
bo so to obtain adequate compensation for her losses from the 
taking herein. As was stated before appellant didn't cause the 
taking and she was net the solo owner cf the property taken, nor 
did she consent tc the taking. The evidence introduced at the 
trial proved conclusively, and was net denied by the gcvornmon,t. 


that she was holding the property under the installment plan of 
purchasing •■ , T*opopty# Possession was dcpcnuont upon hor ccntin— 
ng to moko regular payments on tho purchase price* Hpr ccntra< 
cf sale, settlement sheet, and payment booklet were all admitted 


into evidence and showed conclusively that at the time pf the 
taking, Juno 21, 1954, she still owed &8,902.30 on tho property* 


This amount she had contracted for and obligated herself tc pay- 
even if the building was destrepyod by fire cr otherwise* It is 
obvious that just ccmpcnsaticn,based on cash market value, might 
not bo just as tc make her a willing seller, if determined to bo 
in a lesser amount than she owed on the property unloss the gev- 

i 

ornment would save her harmless upon her contract* Mcak v* United 
States* 2 Court cf Claims 225* Wo submit that just compensation 


n -5««-Thc word just in the phraso just compensation in 
this clauso is a word cf limitation, as though the 
prevision read ’without making a settlement with a 
citizen which leaves him nc poorer and no richer than 
ho was before the property was taken***." Id. 

Ihe purpose of this clause requiring just compensation 

whoro private property is taken for public use is tc pli.ee certain 

economic losses inflicted by public improvements upon tho public 

I 

rather than wholly those who happen to lie in the path if the pro¬ 
ject* Uhited. States v* Cress, supra* 


In determining what is just compensation for taking pri- 
vato property for public uso, each case must be decided on its 
individual facts* Doro v. United States (1951) 97 Fed Supp 239* 


It appears that the appraisers, employed by the Redevelop¬ 
ment Land Agency, paid by that agency to appraise tho lend it in¬ 
tended to take, wero true to their employer and ignored this funda¬ 
mental rulo of justico* Net only did they refuso to extond hor tho 









courtesy cf asking her what she would take for tho property* but 
they ignored tho debts of record against the very property they 
intended to take* and fixod the price on theory instead of the 
facts. Tho government was acting under the assumption that the 
appellant was uninformed and had nd business buying property or 
paying the prico she contracted to pay; that the government should 

4 / 

take the property from her, but to leave her with tho debts; as 
a form of punishment or penalty for attempting to own her own home# 
'It any rate her debts cf record were ignerod and they determined 
that tho government should not bear the burden of tho purchase 
price but should acquiro the property at tho lowest cash price 
possible# Such actions are to bo condemned and such a determina¬ 
tion is totally untenable and is without merit in tho constitutional 
sense roquirod by the fifth amendment and the equities of this case# 
We admit that the sovereign or gevoromont previdos for raising 
money to pay for land taken under eminent domain by levying taxes# 
Such tax levy is the mode of obtaining tho compensation awarded to 
the owners of all of those properties taken# In such cases the 
power of taxation and the right to eminent domain go hand in hand, 
the one aids the ether# Taxes are assessod against all of the 
people .on a graduated basis# Appellant pays her share with the 
rest of the people# But eminent domain is distinguished from 
taxation in that all pay taxes but undor eminent domain the citizen 
is compelled tc surrender to the public something beyond his duo 
proportion to the public benefit, to wit, his property* Such is 
the case of Miss Riloy, the appellant* To her, whoso property 
was taken, the benefit and protection she receives from the govern¬ 
ment is not sufficient compensation for her property; the reason 
for this is, that these advantages are the normal return for tho 
taxes she pays, and the other public burdens she assumes in 
common with tho community at large* But to compel hor to, in addi¬ 
tion, surrender her property to the public for less monoy than she 
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owed on it, would be to compel her to surrender for the public 
benefit an amount far beyond her due proportion and would in 
effect deny to her the equal protection of the law to which she 
is of right entitled under the constitution* 

For these reasons, we submit that in condemnation pro¬ 
ceedings like the present, where private property is tjiken for a 

I 

public use; and the issue becomes one of just compensation. Where 
the evidence shows that money is owed on the property |n a larger 
amount than the estimated market value, then the Court should in¬ 
struct the jury as a matter of law that just compensation must 

• 

include an award equal to all of the money owed on the property 
at the time of the taking. In this case, $8,902.30 is the amount. 
Just compensation must be reasonable and not oppresivei This rule 
should prevail for the single reason that in taking her property 
we have deprivod her of her privilege of holding or soiling at a 
better price. 


The Court erred in failing to Instruct the jury to bear 
In mind that noithor the cost of reproduction, nor comparable sales 
nor capitalization, is the true measure or sole guide in determin¬ 
ing value, that it is only evidenco to be considered with all other 
evidence. 

I 

The true criterion of just compensation when private 

• 

property is taken for public use without the owner’s consent, 
and under the power of eminent domain, in all cases whero the 
owner holds title under a contract of sale, subject to a first, 
second and third trust which have not been paid and roloasedof 
record from the owner, just compensation must be all Inclusive 

i 

and compensation ought to covor all unpaid balances duo from the 

owner thereof. Just compensation Is based on value but not con- 

' 

trolled by value. Instead, just compensation is based on and 

controlled by the equities of each case. 
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It is only when assessments of value cannot be obtained 
by actual sales that resort must be had to appraisals# Appraisals 
involve tho use of assumptions which make it unlikoly that apprai¬ 
sals will reflect the truo value# See Washington Power Company v» 
United States, 135 P 2d 541# 542 t it was stated that where pro¬ 
perty taken has not been in fact sold within recent times, or in 
significant amounts, the epplication of this concept involves, at 
best, a guess by informed persons# In tho case at bar there was 
no need for appraisals, actual sales had been completed and were 
then an oxisting matter of record on the property of Miss Riloy 0 

/ 

Even if such were net the case, it must be borno in mind that in 
each condemnation case "just compensation" is to be found which 
is based on value but not controlled by valuo# The ascertainment 
of valuo cannot be. ccptrollod by pure artificial rules# It is net 
a matter of formula, but is based on judgment having its basis 
in proper consideration of all the facts# Standard Oil of N« J# 
v# Southern Pacific, 268 U#S# 146 ; "It is an old, old saying: * The 
worth of a thing is the price it will bring*#" Id# 

Market price is controlled by sales on tho market, not 
on appraisals# Appellant had bought this proporty in September, 
1951, for a price of $9,950#00# Her closest neighbor, William 
Brown, bought identical adjoining property for the same price# 

Those two purchases were made within seven or eight months of 
the time tho government witnesses first visited the premises and 
from this visit they cbtainod much of tho information on which 
they formed their opinion as to tho market value# For these 
reasons the jury should have been cautioned on the danger of ac¬ 
cepting appraised value as requested by the appellant as genuine 
market value# Failure to give instructions as to determining valuo 
as requested by appellant was injurious to her case and the award 
as determined by the jury should be corrected in this appeal by 
a determination that the award was inadequate, unjust and amounted 
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to an unjust ccnsfication of the property of the appellant. A 


► 

> 

► 




new trial should be ordered with instructions to find 


that just 


compensation must include all of the money which the appellant 

! 

owed on tho property at the time of the taking and that the value 
of appellants interest therein must be determined from the amount 
which she reduced the purchase price, or $1,047.70, p^us her im¬ 
provements . 

V 

The Court erred in refusing appellant»s motion to set 
aside the verdict and grant a new trial because tho vprdict was 
contrary to the woight of the evidence, was grossly inadequate, 
unjust and contrary to law. 

I 

It is the contention of tho appellant. Miss |RIloy, that 
any award by a jury as just compensation for privato property 
taken for a public use, or private use under a declared public 
purpose, which is $1,902.30 less than the amount due ctnd owing 
on the property at the time of the taking is contrary to law in that 

It violates tho civil rights act and denies to the owner tho equal 

. 

protection of the law. 

She importance of this case is pointod out ila 


hela Navigation Co. v. United Statc3. 148 U.S. 312.324 


Mononga- 
to the 


effect that the first ten amendments to the constitution adopted 
as they wore after the adoption of the constitution, ape in their 
nature a bill of rights, and were adopted in order to quiet tho 
apprehensions cf many that without seme such declaration of rights 

the government would assume, and might be held to posstess, the 

I 

power to trespass upon the rights of porsons and property which 
the Declaration cf Independence were affirmed as unalienable rights. 

Tho fifth amendment carries a series of negatives that are 

* 

personal in nature, and are denials of the right cr power of tho 

I 

government. The last, tho one in point here, being, nor shall 


private property be taken for public use without just Compensation. 
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The noun, compensation, standing by itself, carries tho idoa of 
an equivalent of tho property and this is made emphatic by the 
adjective,just, 

Thcro can bo no doubt that tho compensation awarded to 
the appellant shc^d have been the full and perfect equivalent to 
the property taken; and sinco she could not deliver tho fee title 
until she paid off undor her contract; to her, just compensation 
must be tho full equivalent of the contract tc prevent inequality. 
Hence, the present award of $7,000*00 for tho property under her 

contract of $8,902*30 is unjust. It imposes on the qppollant the 

• • * 

duty to pay for a dead horse, as it were, by making her mako good 
the obligation of the contract appropriated by the government and 
this at great cost and hardship to herself and family. 

It has long been tho rule in this jurisdiction that 
vested rights cannot be destroyed, divested or impaired by direct 
legislation. This applies also tc the United States, Valid con¬ 
tracts are property, and this is sc whother obligor bo a private 
individual, a municipality, or state of the United States, See 
Deutsche Bank and Discount et al v, Cummings, 83 F 2d 554, 65 App 
D, C, 297, Further, the privilege of equal protoction of the laws, 
tc the extent that it exists in the District cf Columbia depends 
upon the due process clause and ether constitutional provisions, 
Nleld v* District of Columbia* 71 App D*C, 306, 110 F 2d 246 , 

Courts have the duty to protect the rights of citizens 
under the constitution where jurisdiction is conferred on Courts 
under the constitution and they may see to it that citizens are net 
deprived of their property without due process cf law, oven for 
public use, Henderson v. Smith Douglas Co*, 44 F Supp 681 , 

"All citizens arc guaranteed due process; this guarantee 
does not necessarily apply to acts of individuals affocting other 
individuals, but the underlying principle is to secure equal and 
impartial justice to all," Rosenblum v, Rosenblum* 42 NYC 2d 626 ; 
United Stetes v* Yount, 267 Fed 861 , The constitution implies oqual 
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protocticn of tho law. Sims v. Rives. 66 App D.C. 24# 84 Pod 2d 


871. 


All of those rules cf law are designed to pxjotcct the 


Individual from unnecessary oncroachmcnt by the government. They 
point tho way for the protection cf Kiss Riley in the instant case* 
To allow the verdict to stand in her case would compel her to 
assume a debt of £l,902.30 for the appellee, and this abeve the 
taxos which she pays along with all other citizons. It would 
appear that for this reason the verdict should have been sot aside 
and a new trial grantod to protoct tho appellant and assure to hor 
the equal protocticn of the law. 

It has long been the doctrine that a verdict may be set 
aside if the Court is satisfied that the evidonco as a whole, 
according to the highest probative force to which it is lawfully 
entitled, is insufficient tc support the verdict. IJhitod States 
v. 13.40 Acres cf Land in Richmond, California, 56 P Supp 535. 


Such is the case cf tho appellant heroin. 

VI and VII 

The verdict is contrary tc the weight cf the evidonco 
in that it disregarded direct and documentary evidonco, and actrial 
market transactions and sale^ to rely instead, on ccnjecturos, 
speculations and opinions cf witnessos employed by tho land agoncy, 
paid by tho land agency, and directed by the land agency tc appraise 
and fix a price on the property taken by tho land agoncy in these 


condemnation proceedings. 


Land purchases by the holder for a specific price 
under a contract cf sale, if recent and not fraudulent, 
fixes the market value in condemnation proceedings 
and cannot bo fixed at a lesser amount by tho jury 
acting solely on the opinion of experts in opposition 
to actual sales on the open market'by persons who 
bought and were net obliged to buy, and sold! by 
persons who sold and were not obliged to sell* 

Miss Riley introduced into evidence during t^io trial, 
three pieces cf dccenentary evidence, to establish the just com¬ 
pensation due to her for hor property. One, tho contract of sale 
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to her, made In September 1951; two, the settlement sheet; and 
three, her payments made in Installments under her contract until 
June 15, 1954, just before the taking by the Land Agency* William 
Brown testified that he had purchased identical and adjoining pro¬ 
perty within a few weeks of Miss Riley*s purchase and that the 
purchase price for his property was the same as hers, or $9,950.00 
(J.A. pg 41)* 

Thus we have in evidence two actual market transactions 
for identical property made within eight or nine months from the 
time the government appraisers first looked at the property for 
appraisal purposes (J.A. pg 38-40). Both of these purchases were 
consumated after the parties had looked at other real estate in 
the District of Columbia in their efforts to find a lower price. 

The broker who sold them their pieces of property testified that 

* • 

the sale price was the going market price for sales on terms, and 
that the market had not lowered between the time of purchase and 
the time of the taking by the Land Agency* The evidence showed 
that Miss Riley had reduced the sale price $1,047.70 and still 
owed $8,902.30 on tho purchase price at the time of the taking. 
Such evidence should not have been disregarded by the jury in fix¬ 
ing the just compensation to be paid to Miss Riley. In doing so 
it disregarded its duty to determine Just compensation based on 
actual sales. In fixing its award of $7,000*00 it disregarded 
actual value in favor of estimated value made from opinions of 
those paid by the Land Agency* This estimate was made contrary 
to the rules of the Supreme Court laid down in Standard Oil of Hew 
Jersey v* Southern Pacific Company* et al, 268 U.S. 146. 148* where 
in it was statod: 

•it is to be borne in mind that value is the thing 
to be found and that neither cost of reporduction 
new, nor that less depreciation, is the measure or 
sole guide. The ascertainment of value is not con¬ 
trolled by artificial rules. It is not a matter of 
formulas, but there must be reasonable judgment having 
its basis In a proper consideration of all of the facts. 
### It is the market price which the Court looks to,and 
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1 V 


# 


evidence 


nothing else, as tho valuo of property# *hh* it is 
an old saying, the worth of a thing is tho price 
it will bring#* 

Market price as defined in Black's Law Dictionary, 2d Edition, page 
761, is: "The price at which the given commodity is cjirrently sold, 
or has recently been sold, in the open market, that isi not at a 

i 

forced sale, but in the usual course of trade and competition, be¬ 
tween sellers and buyers equally free to bargain, as established 
by records of lato sales"• 

Appellant contends that the price at which she bought, 
and at which another buyer bought,—made recently without coercion 
— after looking at other property for price comparison, which wac 
substantiated by documentary proof admitted into evidence conclu¬ 
sively established the market prico of the property tajeen from her# 
That she cannot be said to have received just compensation until 
the cost is paid is contended# 

The Land Agency, appellee herein, offored in 
no documentary proof, but only the testimony of expertp, who 
viewed the property in 1952 and 1955 based appraisals from that 

view. The experts wore employed by tho appelleo, paid by the 

I 

appellee, to appraise the property taken by appellee under eminent 

domain# Those two appriasers admittod knowledge of the actual 

:* | 

sale to appollant, and one William Brown, and tho existing trusts 
on the property, and tho amount still owed on the contract by the 
appellant; but nevertheless, they disregarded those sales and 
conditions when making their appraisals for tho appellee# Both 
had testified that the program of the Redevelopment Lapd Agency, 
after its inception, had tended to push roal estate prices down 
in the southwest area# Yet both expert witnesses choJo to ignore 
actual sales and conditions and formed an opinion as ^o what they 
thought the market value ought to be on tho basis of Jarious for¬ 
mulas# Wo submit that in condemnation cases opinion evidence con 
never bo substituted for documentary evidence of completed sales 
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to deteraine market value* It Is only when actual sales can not 

be used as a basis for ascertianing market value of condemned land 

that the testimony of exports is admissible# United States v* 

15#40 Acres of Land* in Richmond# California# 56 F Supp 555 # 

Hie general rule applicable to condemnation proceedings 

is stated in United States v# Miller# 517 U*S» 569# on January 4, 

1945, and again on April 50, 1945 in Washington Water Power ▼ # 

United States, 155 F 2d 541-542* as follows: 

"The fifth amendment of the constitution provides that 
private property shall not bo taken for public use 
without just compensation. Such compensation moans 
the full and perfect equivalent in money of the pro¬ 
perty taken. It is conceivable that on owner»s 
indemnity should be measured in various ways depend¬ 
ing upon the circumstances of each case and that no 
general formula should be used for that purpose# 

Where for any reason, property has no market, resort 
must be had to other data to ascertain its value; 
and, evon in the ordinary case, assessment of market 
value Involves the use of assumptions which make it 
unlikely that the appraisal will reflect true value 
with nicety# -a-a-s Where the property taken, and that 
In its vicinity, has not in fact been sold within 
recent times, or in significant amounts, the appli¬ 
cation of this concept involves, at best, a guess by 
informed persons#" 

The property in question here is of the kind where actual 
sales could be used as a basis for ascertaining market value# In 
this case, appraisals need not have beon made# There was, in actual 
evidence, sales, contracts of existing valid salos between a buyer 
willing to buy from a seller willing to sell# Tho Agency had 
knowledge of these valid contracts and need not have incurred the 
expenses of either a trial or the employment of two expert apprai¬ 
sers# Its actions in doing so can only be interpreted by appellant 
as having been done with an intention of boating tho price down 
below tho market price as to the appellant herein# 

Appellant believes that In determining the value of land. 
It is proper only in the absence of actual sales, that tho opin¬ 
ion of experts and the estimates of persons conversant therewith 
can be used to determine value# This must be so because such 
opinions and estimates are in their nature, to a. large extent. 
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speculative; while actual sales are not. And in scmo cjises juries 
cannot arbitrarily disregard evidence which is unimpoachod and is 


supported by all the circumstances in the case* Walker j v. Warner* 
31 App D.C. 76 . The vast differences of opinions as to value and 
tho variations of speculative ovidenco, as well as tho injustice 
impesod upon the appellant in this case, resulting from the 
apporont adoption of the speculative estimates of value government 
appraisers sinco the date tho judgment was entered in this caso. 
For example, tho land alone in Parcol 372, Lot 12 Square 590 bo- 
longing to the appellant consisted of a total of 1,818 square 

i 

feet (J.A. pg 37). Tho witness® for tho land agency, in baking thoir 
appraisals estimated the value of this land at £1,200.00. This 
estimate was based on a market value of less than seventy-five 
cents per square foot, or approximately sixty six cents per 
square foot, and this is about what the jury awarded tc^ tho app- 
ellant. After the judgment the government apparently employed 
more appraisers and according to a newspaper report in the Wash¬ 
ington Evening Star on August 15, 1955, the Federal Housing Admin- 
istration has sot a tentative appraisal on the some larid at one 
dollar and seventy-five cents ($1.75) per square foot. Thus the 
value of the 1,818 square feet which formerly bolcnged to the 
appellant, and was worth $1,200.00;under tho ownership jof tho 
government was worth £3,181.50, an incroaso of £1,981.50 in value 
cf tho samo land as determined by government appraisers in a span 
of a few months. The difference in value represents t3}0 difference 
botwoon tho value of land in the hands of private owners and 

government ownership. Think of that 212 The increase iin tho valuo 

| 

of this land alcne since the day it was token from the appellant 

I 

is enough to pay hor tho least amount of just compensation to 
which she claims to bo entitled to. Let vis stop and think just 
for a moment of the gravity cf those conditions what is going to 
happen to the fifth amendment if we proceed on the path wo are 

taking in cases like the present. It may well be argued that the 
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fifth amendment was not suspended by the government in the employ¬ 
ment of appraisers in this case; but it becomes obvious that the 
constitutional guaranty of "just compensation" for private property 
taken for public use becomes meaningless if the government may 
first employ its own expert appraisers and fix the market value 
and then make the appraisals the controlling figure as to the 
measure of just compensation to be paid to the owners only to be 
later increased by the government for their so-called public 
purposes# 

Such a policy not only would tend to make the "just 
compensation" provision of the fifth amendment meaningless# It 
would allow the executive branch of the government to seek for 
itself an unique opportunity to take private property for public 
necessities creating a danger of a government of men instead of 
a government of law# 

We believe that under a govornmont of laws the necessi¬ 
ties of the government should not be taken into consideration at 
any time when fixing the value for land taken by eminent domain# 

On the contrary, the test of value of land taken is its value to 
the owner; at least to the extent of the loss caused to him by 
its taking# Ihat is the real intent of the United States Consti¬ 
tution as written in the fifth amendment* 

By virtue pf this provision in tho fifth amendment our 
Courts have tho duty to protect the ri^ats of citizens thereunder 
and must see to it that they aro not deprivod of their liberty 
or property without due process of law, even for public uso# 
Applying this doctrine to this case, as in all other cases, under 
the constitution, the right to just compensation is. a mattor of 
substance and is not contingent upon* the form by which the govern¬ 
ment chooses to acquire property; nor is it contingent upon a 
finding by the jury which totally disregards unrobutted positive 
and documentary evidence in favor of the guess and speculative 
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testimony of so-called exports employed by tho government to fix 
the price of property to bo taken for public use* 

CONCLUSION 

i 

In conclusion wo respectfully submit to this Honorable 
Court that tho Trial Court erred during tho trial in denying the 
appollant*s requested instructions numbered two and tiuboc, and 
because of tho Court»s orronoous instructions on xnarkot valuo as 
given to tho Jury, and the in jus tico of tho award as shown by tho 
rocord; being contrary to the weight of tho ovidonco as shown by 
the record; and the failure of tho Court, after the trial to 
correct the injustice of the award and the hardship created thoroby 
by granting appellant *s motion for a new trial* Wo submit that 
the judgment of tho trial court should bo reversed with instruct¬ 
ions that any just compensation in this case must, as d matter of 

I 

law, be oqual in amount to cover all debts owing upon ^he proporty 


by the appollant herein* 


S/ John J* Spriggs, Jr* 
John J. Spriggs, |Jr* 
Attorney for appellant 
1118 14th Streot, N. W. 
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QUESTIONS PRESENTED 


(1) May thero bo, in connection with eminent domain, tt twc n 
fair market values for a given piece of property—one a cash 
value and the other upon terms? 


(2) Is so, is the cost of credit the difference between those 

| 

values? 

(3) Does the Constitution include cost of credit as aln element 

I 

cf "just compensation" in the case of a piece of property ox- 
clusivoly or more readily marketable upon a term basiri? 

(4) If sc, hew is the cost of credit in such a case to be 


determined? 

‘ 

(5) Under existing legislation, what measure of relief, if 
any, can lawfully be accorded to persons situated as is Mrs. 
Riley—such as condemnation of the outstanding nctos, or 


reduction of their amount, or limitation of the recourse of 
note holders to tho fund created by condemnation of lhnd? 



STATEMENT OF THE CASE 


QMs is an action Tor the taking of 45 parcels of land 
in Square 589 and 590, located in the Southwest Section of the 
District of Columbia* The taking was tinder Eminent Domain pro¬ 
ceedings and the sole issue involved herein is to ascertain the 
amount of money necessary to satisfy the requirements of just 
compensation, which is demanded under the fifth amendment* 

Your appellant, Mayme Riley, was the record title owner 
of the premises known as 823 Delaware Avenue, S. W. and identified 
as parcel 372, Lot 12, in Square 590* She purchased the property 
in 1951 for £9,950*00* She purchased the property by assuming 
a first and second deferred purchase money deed of trust in the 
amount of $2,946*58 and $3,906*18 respectively* She paid $300*00 
down, executed a promissory note for $2,799*24 and secured the 
note by executing a deferred purchase money third deed of trust 
upon the property. She contracted to pay for the property in 
monthly installments of $72*50 each month. Including interest 
until paid* The seller was to arrange the financing of the pro* 
perty having interest not to exceed six (6fl0 per cent per year* 

All of the trusts were duly recorded and contained the usual 
provisions that a default in any of the payments, at the option 
of the trustee, would result in foreclosure with the usual defi¬ 
ciency Judgment in case the price obtained at foreclosure did not 
cover the balance of the property* 

Appellant met her payments each month until the Rede¬ 
velopment Land Agency, Appolloe herein, seized the property from 
her June 21, 1954* At the time of the seizure she had built up 
an equity in the property of $1*050.70, placed improvements in 
the amount of $877*00 therein, and still owed $8,902*30* Hie 
Government, Appellee herein, however, paid her a total of $7,000.00 
as Just compensation for the property, leaving her without her 
home and $1,902*30 in debt upon her promissory note socurod by the 
deferred purchase money third deed of trust* 


Appellant appealed from that award as beinq Inadequate, 
unjust, and if loft standing, would amount to an "unjust confis¬ 
cation” of private property for a declared public use. It would 
be contrary to the Bill of Rights and would constitute as to your 
Appellant a denial of the equal protection of the laijs. She would 

be left without a home, but nevertheless in debt $ 1 * 902.30 f or the 

! 

attempt to own a home. Such condition would create an undue hard¬ 
ship upon her in the future by seriously impairing h^r credit 
until the debt was paid. j 

To loavo one in that condition would resemble loaving 
one prey to a two-headed devil that diverts pain by darting its 
fangs in at another place. 

BACKGROUND OP ARGUMENT 

3he present question presents a conflict between the 
freedoms, the rights and liberties of individuals in the relation 
to the govomment and duties of the government in relation to the 
individuals while taking individual properties for a! declared 
public purposo. 

Eminent domain is the highest and most exa^t concept of 
property remaining in the government. In the Constitution this 
power is not set forth in express language, but it ijs implied 
and Is derived from the fifth amendment by the phrase: ”Nor shall 
private property be taken for public use without just compensation" 
The creation of the right to take Is, in the same 
phrase, limited to the payment to the owner of the property "just 
compensation" at the time of the taking. 

Actions under Eminent Domain are, in nature, equitable 

actions. Hence tho term of limitation—"just compensation" takes 

I 

on an equitable meaning. In this sense its obligation is othical 
rather than jural, and its discussion belongs to th<j sphere of 
morals. 

It is grounded in the precepts of tho conscience, not 

in any sanction of positive law. It has more elasticity than the 
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law, and notes, in a general way, that which strikes the ordinary 
conscience and sense of justice, as being fair, right and equit¬ 
able, in contra-distinction to the question of whether the tech¬ 
nical jurisprudence would so regard it. 

Hence, the question here presented, may there be a cash 
price and a time prico on property taken under Eminent Domain and 
a corresponding concept of two fair market values becomes a ques¬ 
tion for which an answer must come from the precepts of the con¬ 
science. Little legal authority can be found on the question 
because the nature of the question involves two different concepts 
of value and that, in turn, implies the interests of many different 
persons trading upon an open market, and oach with his own con¬ 
flicting interest. 

Oddly enough, the theory of the concept of time price 
and cash price comes from actions which were equitable in nature, 
sterming from Biblical times on the quostion of usury. 

The question has been many times presented in classic 
simplicity by the long standing and always vexing problem of 
what is a loan of money and what is a sale of a chattel. 

Between tho two the law has always fixed a wide gulf, 
and that has been deepened by religious tenets. Usury has been 
condemned in the Bible. In tho Merchant of Vonico, Shakespeare 
described Shylock ass "a stony adversary, an inhuman wretch un- 
capablo of pity, void and empty from any dram of mercy 1 *. 

Die sollor of goods has always of necessity had a mark¬ 
up between the price he bought and the price for which ho sold. 

But this was never thought of as interest. Whon he sells for 
cash there is no possible chance to say that he is making a 
charge for the use of money or credit. Die mark-up can be ex¬ 
tortionate but it has never been deemed subject to usury statutes. 

As society become more complex, and as more and more 

persons became dependent on monthly or weekly wages or salaries, 

new types of credit transactions began to arise which tended to 
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blur the originally clean distinction between a sale and a loan* 

The cash sale (even with a mark-up of 100$) does not 
involve time* In a loan, however, time is an essential element* 
Interest is the price paid for the use of someone else*8 money 
for a time, or for the forebearance of a debt or sum of money 
due and owing* 

Now we come to some of the complicating factors which 
began to appear on the American Continent in our expanding economy* 
First, the lender of money developed into the banker 
who lends you his credit. When you borrow at a bank you do not 

often walk out with currency in your pocket* The net amount of 

. 

your loan has been added to your deposit account. You may draw 

I 

checks against it at once; but what you have obtained and paid 
for as a loan, is credit* 

The corner grocer never sold penny candy to little boys 
and girls on credit but he did say to the housewife, "You can pay 
me at the end of the week when your husband gets hlsj wages• " 

"Time" has now entered the picture. The department store said, 
"Charge it and you will get a bill at the end of the! month." 

"Time" again appears and now we have four times as much of it;as 
an element in our economy it has quadrupled in importance. 

Sellers of goods and lenders of money found that the 
American people are extraordinarily good credit risks, even when 
they have no customary collateral, and so both types of businoss 
began to extend larger amounts of money or crodit over longer 
periods of time* As the weeks had grown into the month, so tho 
month grew into the years and then into 18 months. IFrom the 
economic point of view we plainly are now dealing with time and 
credit* 

TJp to this point the law held its ancient lines and felt 
no dismay. Then the manufacturers began to expand their plants, 
and started to transfer their waros to the wholesalers in large 

quantities and often on credit* The wholesalers would then mark- 

1 

I 

up the price and transfer the s ame wares to the retijiilers also 
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on credit* Factoring become recognized and respected as a method 
of merchandising* 

However, problems began to arise when these various 
sellers of goods found that their extension of credit to customers 
had impaired their working capital and they found that they would 
have to borrow money to cover their own oxpenses. Banks hesi¬ 
tated to loan money to a merchant whose security was only small 
accounts receivable from customers unknown to Dunn and Bradstrcot. 

Consumer credit entered the picture at this point* 
Consumer credit is a field of finance in which there has boon 
rapid development in recent years. Consumer credit permits con¬ 
sumption to take place earlier than would otherwise be possible. 
Instead of n Saving Up" for an expenditure, the consumers buy "on 
credit" and save later to pay their debts. Consumers credit 
thus anticipates and depends upon consumers income. 

Finance companies entered the field to furnish this 
credit and it became their common practice to buy these accounts 
receivable at a discount. Ihc seller would pass the charges for 
the discount on to the purchaser by adding to the price of mer¬ 
chandise sold to the final consumer a charge nocessary to cover 
the discount which was taken from him from the finance company 
who had purchased his accounts receivable at the discount. 

Urus arose 1 tho first "time price" and "cash price" 
concept, conditional 1 sale contracts* The Installment plan of 
purc h as in g, all typos of merchandise including Real Estate, come 
to be known as retail credit. 

Retail credit ombraces all forms of credit advanced to 


customers by retailers and dealers in the form of charge account 
or installment sales. Ihe former usually are paid in the month 
following the sale, while in the case of installment soles, pay¬ 
ment may be made over periods of many months. 

Installment sales in real estate may bo said to have 
stemmed from the great depression of 1929. An act passed by tho 


Congress of the United States which created 
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a systom of Fodoral 


Home Loan Banks in 1932 was the first big venture, l^arly depression 
years found the banks in a predicamont which made them eithor un¬ 
willing or unable to finance home mortgages. Accordingly, in 1932, 
the Federal Home Loan Bank system was established. J*welve banks 
were set up in principal cities. These banks did not deal dir¬ 
ectly with individuals who desired to borrow money. Rather, they 
wore banks for building and loan associations and other membor 
banks which loaned money directly to borrowing home builders. 

The Federal Home Loan Banks made loans to members, primarily on 

the basis of first mortgage collateral. By so doing, the member 

. 

banks could meet the home financing needs of their communities. 

It was then discovered that the depression had placed 
many home owners in a situation whore they could neljther con¬ 
tinue payments on their mortgages or borrow more forj that purpose. 

To help such people. Congress established the Home Corners Loan 
Corporation in 1933. In cases where homo owners could not pro¬ 
cure financing elsewhere, the Home Owners Loan Corporation took 
over the mortgages, giving its own bonds in exchange. 7/ith the 
mortgages as collateral, the corporation made loans to the homo 
owner which were repayable in 15 years or less. This corporation 
was terminated in 1936. Since then It has been liquidating its 
obligations. The corporation found It necessary to foreclose on 
many homes because of defaults, but doubtless fewer borrowers 
lost their homes than otherwise would have. 

During the depression the banks and credit agencies, 
including the Home Loan Banks and Federal Building ^nd Loan 
Agencios, though they generally had plenty of money, were timid 
about Ion ding it on long term real estate mortgages j. Or, when 
they were willing to lend, they were inclined to require such 
a largo down payment as to discourage home building^ To meet 

I 

this situation, the Federal Housing Administration was established 

. 

in 1934 and is still in business. 
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Th-t fl administration does not lead directly to those who 
wish to renovate or build homes* Instead* it lots local finan¬ 
cial institutions lend the money while it guarantees payment of 
the mortgage, thus removing virtually all risk of non-paymont 
to the money lender* A premium is charged the financial insti¬ 
tution for this service, the income from which is expected to 
pay the cost of operation* On the whole, loans for building or 
purchase will be insured up to 80 or 90# of the appraised value, 
and payments may be made in installments until the obligation 
is fully paid. 

The housing agencies described above exist to help 
finance private parties whose credit is good. Their guarantees 
up to 90# of the appraised value and long term payment plans cre¬ 
ated a largo market for real estate and in addition paved the way 
for real estate dealers to finance their sales by means of a long 
term installment plan of payment and the use of the buyer»s 
promissory note, which was socured by numerous deeds of trust* 
That condition, more than anything else, caused the condition in 
which our appellant, Mayme Riloy, finds herself today. 

With this background we now lock to the first quostion 
presented herein, to wit: 

(1) May there be, in connection with eminent domain, w two 
fair market values for a given piece of property- one on a cash 
value, and the ether upon terms? 

Generally speaking, a sale on crodit is not a loan or 
forebearance of money. It would be perfectly legal and proper 
for any person selling real estate to offer to sell Mayme Riley 
and for Mayme Riloy to offer to buy the real estate at a desig¬ 
nated price for cash or at a much highes price on credit, if the 
parties themselves chose to do so. And the fact that the credit 
price would far exceed the cash price would not make the salo 
price exorbitant and unconscionable. There are many reasons 
for the foregoing rule. As early as 1861, the Supreme Court of 
the United States, in the case of Hogg v. Ruffnor, 66 U S 115,121 
17 L Ed 38 held: 
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"But it is manifest that if A proposes to kell to B 
a tract of land for (>10,000 in cash, or for $20^000 pay¬ 
able in ten annual installments and if B prefers to pay 
the larger sum to gain time, the contract cannot be called 
usurious* A vendor may prefer $100.00 in hand to double 
the sum in expectancy, and the purchaser may prefer the 
greater price with the longer credit, and one who will not 
distinguish between things that differ, may say, with 
apparent truth, that B pays a hundred percent for forebearancej 

The reason for this rule is pretty clearly explained 
in the case of In Ro: Ribby, 9 P 2d 944-46, where it was held: 

"It Is manifest that any person owning property may 
sell it at such price and on such torms as to time and mode 
of payment as he may see fit, and such sale, if bona fide, 
cannot be usurious, however unconscionable it a|iay bo. A 
vendor may well fix upon his property one price for cash 
and another for credit, and the more fact that the credit 
price oxcoeds cash price by a greater percentage than Is 
permitted by the usury laws Is a matter of concern for the 
parties, but not to the Courts, barring evidenco of bad 
faith." 

Continuing, the Court said: 

I 

"There was no element of - lending or borrowing in the 
transaction. On the contrary, it was simply a bona fide 
sale of chattels on a credit. In which transaction the 
appellant had to pay a higher price than she would have 
to pay had she bought for cash." 


The same rule is announced in the case of 


Goneral 


Motors Acceptance Corporation v. Midwost Chevrolet, 66 P 2d 1 
(10th Circuit), and Cullum v. General Motors Acceptance Corpora¬ 
tion, 68 P 2d 310; Daniel v. First National Bank of Birmingham, 
227 P 2d 353-566 (5th Circuit); Whiting v. Mill Engineering and 

Supply Co., 106 P 2d 473 (6th Circuit); District of Columbia v. 

‘ 

Hamilton National Bank of Washington, 76 Atl. 2d 66-62; Lincoln 
Loan v. Motor Credit, 83 Atl 2d 230; and Brooks v. 
salors, 101 Atl 2d 255. 

The reason for the rule has been clearly expressed In 


Auto Whole- 


the Ribby case, 9 Fed 2d 946, thus: 

"There is no question but what the seller may namo a 
greater price when he sells on time than when he sells for 
cash, and that is not an unusual practice and custom in 
merchandising. Of course, in calculating the amount of 
addition to the cash price, where the goods are sold upon* 
time, what would be a proper intorost upon the investment, 
is taken into consideration; tho chances of l6ss and fail¬ 
ure to pay, and the insurance necessary to coRer the trans¬ 
action and tho ovorhead expense for carrying on a business 
of that kind, damage to the proporty in case Repossession 
Is necessary, all find a placo in ascertaining how a 
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merchant profitably soil on time and the price chargGd. 

In many cases of this kind it is quite well known that 
auto companies expect to discount their sales contracts 
as they make them and that companies are formed for that 
express purpose, and that the companies when they have made 
such a time sale, usually discount their sales contract, 
and are paid therefore by the companies, the cash price 
at which the automobiles are sold when a cash customer is 
found. tt 

Hence, under these decisions and the testimony of wit¬ 
nesses, one might easily conclude that there may be, in the case 
of real estate sales, a cash price and a time price. (Mr. Vinick, 

J A 30 and Mr. Harps, J A 35,36). And further, since there might 
be a cash price and a time prlco, one might believe! and conclude 
that the cost of credit is the difference botweon these two prices 
including interest. 

(2) It Is to be noted however, that the cosh price and the 
time price can arise in a real estate transaction only be agree¬ 
ment of the parties. 

In other words, before there con bo said to be a *cash 
price" and a "time price" on a given piece of property the diff¬ 
erence between the two prices would have to be included in the 

t 

Initial negotiations between the parties. For example: If A 
made on offer to B stating "I will sell you my house and lot for 
$10,000 cash," If B could not pay cash, he would so state to A, 
but at the same time inform A that he, B, was interested in buy¬ 
ing from A, the house and lot. Caen if A said to B, "If you 
cannot pay cash, I will sell It to you for $20,000 on time, 
payable $1,000.00 down and $83.33 per month for 19 years." If 
B should accept the offer and purchase the property, ho would 
do so on the basis of a "time price". Such transactions are not 
at all unusual in the District of Columbia In the sale of auto¬ 
mobiles, radios, TV sets and other merchandise purchased under 
conditional sales contracts. The difference between the prices 
is said to cover the risks involved to the owners in giving his 
property to another upon anticipated payments in the future. If 
the purchaser uses the house, lives in it, knocks plaster off the 


I 

walls, allows it to doproclato and run down, then decides he 

I 

doosn*t want It, tho costs to B in repossessing tho p- w rty and 
fixing it up for rosalo would just about justify tho <jmormous 
incroaso in price. 

I 

Since we have ostablishod tho possibility of cash prico 
and time price on a given piece of property, the quostion now 

i 

arises: May there be two fair markot values under omlinent domain 
proceedings? 

Mr. Harps, the government appraiser, indicqtod that 
there was, when asked this question, by Mr. Conn (thj attorney 
for ono of the property owners), ( J A 36) 

Q. Well then, are you saying that there are some market values 

i 

that are not sold for cash? 

| 

A. It is possible. 

Q. I mean in your opinion, there might be properties that sold 

| 

for cash down— a first and second trust and that prico would 
be market value, is that correct? 

I 

I 

A. That is possible. 

Here it was indicated that there could well be a cash 

markot value and a time market value involved in eminent domain 

j 

proceedings. It was also clearly stated by Mr. Harps that the 
time market value had not been included in his appraisal by his 
statement to Mr. Conn ( J A 35). 

Q. Does your understanding of markot value mean ca^h value? 

I 

A. Cash or equivalent. 

Q. What do you mean by equivalent? 

i 

A. The equivalent of cash would be tho discounted value of 

* 

paper—secondary, and third, fourth, fifth, and sixth mortgages, 
etc# i 

The largest singular contributing factor to the time 

i 

price concept of purchasing real estate comes from jthe Govern¬ 
ment of the United States. It was brought about through FHA 

I 

and VA loans to individuals to purchase new houses with small 
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down payments* The loans caused people to buy on time* Hence 
it would seem inequitable for the government on one hand to says 
I will finance your purchase of a home on crodit, thon after¬ 
ward says I am now going to take your home from you and in 
doing so I will give you only a cash value, fixed far below 
your balance under your contract* 

(3) Does the Constitution include cost of credit as an 
element of "Just Compensation" in the case of a piece of property 
exclusively or more readily marketable upon a term basis? 

The answer to this question may be derived from the 

Constitution itself* Prom the basis of tho power to soize for 

public purpcsos and from the limitation contained in that power 

is clearly and unequivocably expressed thus: 

"••*nor shall private property bo takon for public uso 
without just compensation*" 

The express words of limitation therein say nothing 
about "Market Value" or "Time Price" or Cash Price". It says 
only "just compensation"* The Constitution did not define 
"just compensation" but the framers of tho Constitution, in 
view of their apparent zeal to protect the individual in his 
personal rights, did not intend to limit its definition to market 
value in cash. This was certainly emphasized in Jacobs v* 

United States, 290 U S 13, wherein the Court held: 

"Due process of law cannot be satisfied in condemna¬ 
tion proceedings until the owner of private property teken 
for public uso has been paid just compensation, *just 
compensation* denotes adequate compensation, not inade¬ 
quate compensation*" 

Moreover, it has been said, on the question of ade¬ 
quate compensation in United States v* Bechtold, (C C A Mo* 1942) 
129 F 2d 473: 

"Condemnation is a forced sale, and the government 
stands towards the owner as buyer towards seller, and the 
rights and duties of each must be determined on that basis*" 

and to the same effect in United States v* 263*5 acres of land 

in Marin County, California, 54 F Supp 692* 
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She Supreme Court of the United States, in United 
States v. Miller, 317 U S 369,373, 87 L Ed 336, when speaking 
on the question stated: 

"Such compensation means the full and perfect equiva¬ 
lent in money of the property taken* The owner is to be 
put in as good position pecuniarily as he would; have occupied 
if his property had not been taken* It is conceivable that 
an owner*s indemnity should be measured in various ways 
depending upon the circumstances of each case and that no 
general formula should be used for that purpose. n 

The Court went on and stated how the concept of market value 
was adopted in an effort to determine just compensation* This 
Appeals Court discussed the principles of valuation correctly 
in Mayme J. Riley v. Redevelopment Land Agency opinion, page 7: 

"?fe turn now to a further examination of the principles 
governing valuations such as this one* The basic concept, 
as we have indicated, is fair market value, and that value 
is the price at which a willing seller and a Willing buyer 
would trade. So, if there were a sale of the identical 
property on the valuation date, both parties being willing 
and under no compulsion, their trading price Would be the 
value—not merely evidence of it but in substdnce the value 
itself." 

Those clear expressions from our courts and throughout 
the years there have been many decisions relating to cases of 
Eminent Domnin, but In none of them hnve I found thJt the "cash 

market value", standing alone, was the sole guide to determine 

| 

just compensation* On the contrary, there is a single thread 

T 

running through them all to the effect that just compensation is 
to be determined from the facts and circumstances of each indi¬ 


vidual case. Pair market value is not a matter of formulas. 

\ 

As the Supreme Court statecj in Standard Oil of New Jersey v* 

■ 

United States, 268 U S 146,148: 

"The ascertainment of value is not contro^lod by 
artificial rules, it is not a matter of formulas, but 
there must bo reasonable judgment having its basis in a 
proper consideration of all the facts... It is an old 
saying, the worth of a thing is the price it will bring." 

It would seem that the price an article will bring would 

. 

include the credit costs, if any, or both, a cash s^tle and time 


sale. The courts of the state of Colorado were on sound ground 

when they held, in effoct, in Denver Joint Land Company v. County 

. 

Commissioners of Elbert County (1940) 98 P 2d 283, p.05 Colo 366: 
That a rule requiring the owner of a given piece of property 
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involved in condemnation proceedings to carry tho burden of costs 

on the property would not be "just" within the constitutional 

guaranty of just compensation. The same view was expressed in 

the Federal Court in Dore v. United Statos, 97 F Sup 240. Ihe 

. 

reason for the rule was expressed by our own Chief Judge of the 
District Court for the District of Columbia. In United States v. 
One Parcel of Land, 131 F Supp 443-445, Judge Bolitha J« Laws 
said: 

tt The fifth amendment guarantees that the government shall 
have regard for rights and welfare of its citizens and 
respect for restraints on its authority and shall deal 
fairly and equitably with each of them*” 

For the Government to deal fairly and equitably with the parties 
in this action would require a ruling that the term just compen¬ 
sation as used in the fifth amendment includes the cost of credit 
as an element of just compensation in the case, as here, a piece 
of property exclusively or more roadily marketable upon a term 
basis. 

(4) As to question number four, as to how the cost of credit 
in such a case is to be determined, it will be necessary to study 
the facts and circumstances under which the contract of purchase 
was made and whether the contract included or provided for a time 
price or a cash price. As we have stated bofore, whether on a 
given piece of property, there is a cash price and a time price, 
we must look to the contract itsolf• A cash price and time price 
can be created only by the parties themselves.. Since it is only 
the partios themselves who can enter into contracts betweon ono 
another; and it is only they who can agree upon tho terms, the 
Government cannot make contracts for tho parties; nor can tho 
Government change them after they are made and entered into. 

The right to make a contract is ono of the basic and fundamental 
liberties of the individual guaranteed by tho Constitution. If 
the contracting parties agreed that upon a given piece of property 
there would bo a cash price and a time price and that tho differ¬ 
ence betweon the two prices would be tho cost of credit, then tho 
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I 

Government in condemnation proceedings would be bound to rospoet 

I 

that contract and it would be necessary to Include thht speci¬ 
fied cost of credit as an element of just compensation. 

To determine the cost of credit on a given pioce of 
property and w hat would be just compensation for that credit 
cost would seom to be ascertainable only upon consultation with 

the parties themselves. It is to be no tod that in this respoct 

I 

the District of Columbia Redevelopment Act of 1945 (60 Stat 790) 
providos, Section 5 (a): The Agency is granted a power to further 
the redevelopment of blighted territory in the District of Col¬ 
umbia to acquire and assemble real property for a given projoct 


by purchase# exchange# gift# dedication# or eminent domain. 

I 

Henco before the Government could attempt to vary th^ terns of 

I 

a contract on a given piece of property it would seom that it 

i 

would be necessary to first sit down with the partiels to the 

I 

contract and ascertain the price each interested parjty would 
accept without eminent domain proceedings. If this failed# thon 
eminent domain would be the only alternative and eaefc. person 

j 

would be entitled to just compensation for his inteijest* If the 
parties to the contract had agreed upon a specified amount duo 

i 

under a contract as the cost of credit# that specified amount 
would have to be the cost of credit for that particiilar trans¬ 
action. The cost of credit would not change with tjie usual 

varying market conditions because it would have been sot by 

. 

agreement of tho parties at tho time the contract whs ontered 

i 

into* 

' 

But# say some# the cost of credit in this case would 
make the Redovelopment of slum areas prohibitive anti the Govern- 
ment would have to abandon Its slum clearance programs* To this 
the adverse parties might wonder why? Ordinarily when the Govern- 

i 

ment enters into a project they have the entire povfer of taxation 
and the public purse at their disposal. In view o^ this fact 

i 

one would wonder why the cost of some redevelopment project 

would bo prohibitive* The obvious answer is that tho Government 
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either wonts to curtail the individual and personal rights of 
its citizens to contract, or confiscate their proporty without 
just compensation* file latter course would impair the confi¬ 
dence of the people in their government and that would violate 
the very purpose for which the government was created. It 
would seem, thereforo, that any argument to the effect that the 
costs would make the project prohibitive would bear a closer 
examination. Let us go back to the Act itsolf and see what we 
can find which might support the premise that the projects 
might be prohibitive. Locking at Section 7 (b) of the Act (60 
Stat 795) we see these words: 

tt Bie Agency shall have power to leaso or sell tho remainder 
of the project area as an entirety to a rodovelopment 
company or to an individual or to a partnership***" 

and then in Section 7 (c) we see these words: 

"Any such lease or sale may be made without public bidding, 
but only after a public hearing, after ten days public 
notice..." 

On down to Section 7 (g) are these words: 

"... It is the intent of. this provision that private enter¬ 
prise as represented through responsible private redevelop¬ 
ment company, individual or partnership shall have preference 
over any public redevelopment agency..." 

One wonders, on looking at those provisions, if that 
might not have something to do with making the costs prohibitive. 
That is, if the Government were compelled to pay the contracting 
parties the just compensation believed to have been guaranteed 
by the constitutional provision of just compensation. Is there, 
for instance, some other force lurking in the shadows represent¬ 
ing private parties which has said to the Government, if you pay 
these contractor costs of credit, I will not be able to buy this 
land from you and make a profit for myself. Therefore, I will 
not assist you in this venture'. If this be so, it w ould seem 
that the Government could still go on with the project and itsolf 
redevelop the area and clear the so-called slums without the aid 
of private capital* 
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These are the usual mothods used under eminent domain 
proceedings. If the project itself was not worth paying the 
ctmors just compensation, it would not bo worthy of paving boon 

i 

started at all. But once started, and it is found that some of 
the property intended to be token is held under deferred pur¬ 
chase money notes, the Government, by the taking, mu^t be deemed 
to have appropriated the contracts of tho parties and must in¬ 
clude them as an eloment of just compensation. In Mdnongahcla 

' 

Navigation v. United States, 148 U S 312, It was held that where 
a Government takes by appropriation private property^ and at tho 
same time destroys intangible contract rights—tho contract is 
property and must be paid for. To the same effect, the Supreme 
Court held in Long Island Wator Supply v. Brooklyn, 166 U S 686, 

41 L Ed 1165; Brooks Scanlon Cropcration v. Unitod states, 265 
U S 106, 68 L Ed 934; DoLaval Steam Thrbine Company v. United 
States, 284 U S 61, 76 L Ed 168. 

(5) Under oxisting legislation, what measure of relief, if 

any, can lawfully be accorded to persons situated as is Mrs. 

I 

Riley—such as condemnation of the outstanding notosl, or reduction 
of thoir amount, or limitation of the recourso of note holders 
to the fund created by condemnation of land? 

Uhder existing circumstances in attempting to answer tho 
foregoing question, it is first necessary to examind the District 
of Columbia Redevelopment Act of 1945 (60 Stat 790), Section 5 (a) 
There we find that Congress, in creating the Rodevoiopment Land 
Agency, gave it power to acquire land by purchase, exchange, 
gift, dedication, or eminent domain. 

In Section 4 (b) to effect the policy the jRedevelopment 

. I 

Land Agency has power to make contracts, to sue and be suod, to 
make, deliver and receive deeds, leases and other installments 
and to take title to real and other property in its own name. 

' 

Section 3 (m) defines real property as including land, 
together with buildings, structures, fixtures, and other improve¬ 
ments thereon; also includos liens, estates, easements, and othor 


interests thoroin. 
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All of those interests are declared to be property by 
the Redevelopment Land Act itself, and therefore necessarily may 
be acquired by purchase, exchange, gift, dedication, or eminent 
domain. It would seem, therefore, that the outstanding trusts 

i 

in cases like the present could be appropriated by condemnation 
proceedings. However, the outstanding notes could be condemned 
only in so far as they were secured by trusts upon the property. 
In other words, the outstanding deeds of trust could have been 
condemned by proper litigation, but the promissory note between 
the parties could not. The reason for this is, that the trust 
is a part of the property, or, the property is the s ecurity for 
the trust. But the note, is personal, it is not a part of the 
property but runs as a personal obligation of the person making 
it. In such cases, the holder has a dual remedy, that Is, he may 
go against the security in case of defaulti or he may go against 
the person, or both. 

Such Is the position of Mayme J. Riley in the instant 
case. It appears that under the existing legislation no relief 
other than the Constitution is available to persons situated as 
Mayme Riley who purchased homes upon the installment purchase 
plan at a given price certain at the time and payable over a 
long period of time. 

The Constitution provides that she shall be paid Just 
compensation. But It can never be said to be "just" compensation 
to take away one’s home and leave the owner indebted on the pur¬ 
chase price. Just compensation must be reasonable and not oppre- 
sive• The concept is to be used .as a shield and not as a sword. 
This Court clearly stated the relief to which persons situated 
as is Mrs. Riley is entitled on page 13 of the Riley opinion? 

"A man’s right to own a home is as much a civil right os 
are his rights to speak his mind, to read his newspaper, 
or to assemble with his neighbors. It is among those things 
that lie closest to his heart. The Constitution contains a 
direct and specific direction as to what shall be done when 
property is seized by the Government. The owner must re¬ 
ceive "just compensation"• That clause is on unequivocal 
mandate. The Government is without power to do loss; Indeod 
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it is prohibited from doing less* If the Government wore 
obdurate in proffering no more than a sum which the Court 
determined to be loss than *just compensation^,*** the 
power to soize would fail, 11 

The principles laid down in this opinion affects the very essenco 

i 

of constitutional liberty and security* Indeed, they reach 
farther than the concrete form of the case before ^he Court, 
with its adventitious circumstancos; they apply te all in¬ 
vasions on the part of the Government and its employees of 
the sanctity of a man’s home and the privacies of his life* 

It is not so much the taking and breaking down of the property, 
but it is the invasion of one’s indefeasible right of personal 
security, personal liberty and private property, without ade¬ 
quate compensation, where that right has not been forfeited by 
a conviction of some public offense* In this regard the fifth 

amendment becomes a command to see that one*s natural rights are 

■ 

not violated by the government, and this was because the Constl- 

I 

tution undertook to secure conditions favorable t<i the pursuit 
of happiness* 

Experience should teach us to be most on our guard 
to protect these natural rights and liberties when the govern- 

i 

ment’s purposes are benoficient* 

In cases like the present, the Government can not 

chop up an owner’s interest in the property into tits, taking 

‘ 

some and leaving others* Such procedure would be neither the 
taking nor the just compensation contemplated by the fifth 
amendment to the Constitution* 

i 

The question remains whether the outstanding notes 

i 

signed by persons situated as Mayme Riley could l}e reduced in 
amount, or a limitation placed on the holdor’s recourse against 
the makor* 


Here again we are faced with the personal and civil 
liberties of the individual against his government. It con be 
safely stated that one of the basic freedoms of t|he individual 

i 

citizen is his freedom to contract with whomever he shall ploase 
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and upon whatever to raw he shall please* In addition* he Is 
protected in his right to have them enforcod or sue for a broach 
thereof* 

The Constitution* Article 1* Section 10* says that no 
state shall pass any law which shall impair the obligation of 
contract* This provision has been incorporated into the fifth 
amendment as applying to the Federal Government* 

However* contracts have been impaired under tho bank¬ 
ruptcy act* and the law has been upheld on tho basis of public 
policy* Then, too, during the depression years* a state law 
was upheld as constitutional though it extended the time on 
which one could pay his mortgage* See Home Building and Loan 
Association v* Blaisdell* 290 TJ S 398* This was upheld upon 
the ground that it did not destroy the contract rights, it 
merely extended the time of enforcement* But even here on page 
407 the Court said: 

“Ohe relationship of mortgagor and mortgagee arising out 
of the business of lending money on the credit of real 
estate, and the enforcement of tho agreed remedios, are 
clearly private matters and are not affected with a public 
interest* tt 

It is true that contracts may be appropriated under 

• • 

eminent domain* but only with just compensation and after com¬ 
pensation it is a taking and not impairment of obligation* See 
Cincinnati v* Louisville and Nashville Hallway Company* 223 
U S 390-400. 

It Is often the practice of the holders of notes 
secured by deed of trust to sell the note to others* and so 
obtain some ready cash for their immediate use* When this is 
indicated* the note is usually sold at a discount rate basod 
upon the length of time the deed of trust has to run before it 
is paid; tho appraised value of the security, and the financial 
standing of the maker* The rate of discount usually runs from 
throe to four percent per year. Hence a note with ten years 
to run would probably sell for a 30 to 40 percent discount* 
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The purchaser, in these instances, is usually called 
an investor* An investor is often a little fellow who has, 
during his lifetime, been able to accumulate a small janount 
of savings* Thcso savings could draw in government b^nds and 
other safe securities interest at the rate of three percent 
per year. Often those small investors, seeking increased 

I 

interest cn their savings, will purchase trust notes at the 
discount rate* In this manner they are assured the discounted 
rate cf the note secured by deed of trust at three to four por- 
cent plus the additional interest provided in the tn^st instru¬ 
ment of fivo to six per cent interest* By this typo of purchaso 
he can obtain up to ten percent interest cn his mone^* It is 
usually this person who holds the trust notes on real estate in 

the District of Columbia* This man enters the picture as a 

■ 

holder in due course, or innocont third party purchaser without 
notice* He is not a prophet and, of ccurso, could n4t be 
expected to know or forsee the security of his investment 

• I 

seizod by the Government* For the same reason, it i4 difficult 
to see how the Government could compel him to cancel)his note 
or reduce the amount of it, or even limit his recourse to the 
fund created by its condemnation of the land* 

To do so, the Government would have to bo arbitrary, 
abolish the Constitution, establish a dictatorship in the United 

States, rule by force and fear and establish the rulo that the 

! 

king can do no wrong and all of its acts shall be deemed for 
the public good* 

In lieu of such unthinkable possibilities,] it would 
seem that the government would, in all cases like the instant 
case, bring in all of the Interested parties, obtain from each 
a statement of all of his interost in the property, and attempt 
to negotiate with each upon the basis of his interest and acquire 

the property by purchase, exchange, gift or dedication, as pro- 

' 

vidod in the Redevelopment Land Act* 
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Remembering always, that the dominant purpose In 
Government Is not to seek advantage for Itself In condemnation 

i 

of land, but to establish justice. Insure domestic tranquility, 
provide for the common defense, promote the general welfare, 
and secure the blessings of liberty to ourselves and our pos¬ 
terity* 

It has cncc been said that above all statutes is the 

i 

figure of justice. And of justice it has been said: 

I 

"Justice is the great interest of man on earth— 
wherever her temple stands, there is a foundation 
for social security, general happiness and ^he 
improvement and progress of our race." 

i 

I 

• i 

» i 

Respectfully submitted, i 

I 

i 

I 
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1. Whether there was reversible error in the judgment based 
on the jury’s determination as to market value of property con¬ 
demned either because of rulings on evidence, because of the 
court’s instructions to the jury or because of its failure to grant 
a new trial. 

2. Whether just compensation to the owner of property con¬ 
demned is to be measured by the obligation of the owner under 
deeds of trust rather than by market value of the property. 
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rOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12,782 

Mayme J. Riley, appellant 
v. 

District of Columbia Redevelopment Land Agency, 

appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

JURISDICTIONAL stat e m e nt 

This action was instituted by the District of Columbia Re¬ 
development Land Agency. This Agency was created and given 
powers of condemnation by the District of Columbia Redevel¬ 
opment Act of 1945, approved August 2,1946, 60 Stat. 790, as 
amended by the Housing Act of 1949, 63 Stat. 413. The pro¬ 
ceedings were in accordance with the Act of March 1,1929, as 
amended, 45 Stat. 1415, et seq ., which is the procedural con¬ 
demnation act of the District of Columbia. Judgment was 
altered in the court below March 30,1955. Notice of appeal 
was filed May 27, 1955. The jurisdiction of this Court rests 
on 28 U. S. C. sec. 1291. 

STATEMENT 

The land involved in this case consists of a house and lot 
which were acquired by the District of Columbia Redevelop- 

(l) 
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ment Land Agency as part of the redevelopment of a large 
area in the southwest section of the District of Columbia 
known as “Area B. ,n Condemnation proceedings were insti¬ 
tuted by filing a complaint on June 21,1954, to condemn this 
property along with other tracts in the area and a declaration 
of taking was filed on the same day, estimated compensation 
of $6,250 being deposited for the tract here involved. On 
October 19, 1954, a jury of five men was appointed by the 
court. The case came on for a trial before Judge Wilkin and 
the jury on February 23,1955, embracing many tracts within 
the area. On March 3, 1955, the case was submitted to the 
jury, no exceptions being taken to the instructions which 
related to all parcels in the trial. 

As to the tract owned by Mayme Riley it was brought out at 
the trial that this property was a six-room brick house con¬ 
structed in 1900, that it contained a hot air heating plant, and 
was in good condition considering its age. There were two 
witnesses called to testify for the landowner. The first was 
the landowner herself who testified that she had purchased the 
property for $9,950, had paid $300 down and had added $877 
in improvements. She testified that there were three trust 
notes on the property and that her payments were $72 per 
month. She further testified that her receipt book indicated 
she still owed $8,902.30. She testified that she felt the prop¬ 
erty was worth what she had paid for it. The next witness 
was Milton Vinnick, a real estate broker since 1946 and familiar 
with the value of property in the District of Columbia, who 
had sold this property to appellant in 1951. He thought that 
there was no difference in the value of the property from the 
time of the sale up to the time of the taking and that the sale 
represented the value of the property. 

The Agency offered two appraisal witnesses. The first, Mr. 
Harps, an experienced appraiser, testified that the property 
could be reproduced new for $9,355. He estimated that since 
the house was 50 years old it had depreciated 40 percent, thus 
making a present value in round figures of $5,600. He also 

1 The constitutionality of this talcing was established by Berman v. Parker, 
348 U. S.26 (1834). 
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testified that he had compared seven similar sales in the area 
and in his opinion, based on this comparison, the value of the 
property was between $6,500 and $7,000. He also said he 
considered the sale to appellant and felt that this sale had no 
relationship to market value and that the sale was “almost 
criminal.” In explanation of this statement he said (Jt. 
App. 37): 

A. I mean the price she paid for that property and 
the terms under which she purchased it were, in my 
opinion, almost criminal. Not that anybody actually 
broke the law, but she was paying less than the interest 
on one of her notes. 

As long as she paid it at the rate she was supposed 
to pay, tiie principal would grow larger, rather than 
decrease. 

Q. You mean she would never be able to pay it off? 

A. Not unless she increased her payments above the 
amount that was stated in her note. 

The Agency’s other witness was Mr- yhnpntnn W Qwg", an 
experienced appraiser. He testified that through comparison 
with similar sales the property was worth $6,200. He testi¬ 
fied that he considered the sale to appellant but that it did not 
affect his valuation, because the third trust would run into 
perpetuity and the monthly payment was not enough to pay 
even the interest on the property (Tr. 1076).* 

On March 11, 1955, the jury returned its verdict which 
awarded $7,000 as just compensation for appellant’s tract. 
Appellant’s motion for a new trial was denied on March 28, 
1955, the order stating that the verdict was supported by evi¬ 
dence and the court could not say that it was unreasonable or 
unjust (Jt. App. 13). Judgment on the verdict was entered 
on March 30, 1955 (Jt. App. 14-15). This appeal followed 
(Jt. App. 17). 


* On cross-examination appellant bad stated that she did not know whether 
the $72 monthly payment Included Interest on the third trust (Jt. App. 28). 


STOOCABY 07 ARGUMENT 


I 

No evidence which appellant offered was excluded nor was 
objection made to appellee’s evidence. The instructions to 
the jury correctly stated the principles to be followed in deter¬ 
mining just compensation. Appellant’s complaint concerning 
instructions is not well taken, both because sufficient objections 
were not made under Rule 51, F. R. C. P., and because the com¬ 
plaint lacks merit. The verdict of the jury rests upon substan¬ 
tial evidence and hence there is no basis for rejection of it 
by the trial court or by this Court. 

II 

Appellant is not entitled to an award based upon the amount 
she was obligated to pay for the property rather than its mar¬ 
ket value. It has long been settled that market value and not 
the owner’s investment, be it wise or unwise, is the measure of 
just compensation Olson v. United States, 292 U. S. 246 
(1934). 

AEOUBCENT 

I 

No reversible error was committed at the trial in the 
determination of market value 

Appellant does not and cannot complain of any ruling as 
to admission or exclusion of evidence. All of the evidence 
appellant offered was admitted. Nor was there any objection 
as to evidence introduced by the condemnor. 

Appellant complains of the court’s failure to give certain 
instructions requested by her (Br. 9, 23-27) and also of two 
instructions that were given (Br. 20-23). The joint appen¬ 
dix fails, however, to include the entire charge to the jury or 
the record of the proceedings in connection therewith. For 
the convenience of the Court we print that part of the con¬ 
solidated trial in the appendix hereto, infra, pp. 10-16. A mere 
reading of those instructions shows the aptness of the charao- 
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terization of them by Mr. Block, counsel for one of the land- 
owners, as being “one of the most beautiful and concise 
instructions I have ever heard in condemnation cases.' Ap¬ 
pellant's counsel made no attempt to conform to Rule ol, 
F. R. C. P., either as to objections to the charge given or as 
to exceptions to the failure to give appellant’s requested in¬ 
structions. In any event, the instructions were, we submit, 
clearly a correct statement of the process by which the jury 
should arrive at the awards. 

It is equally dear that there was substantial evidence to 
support the jury’s verdict and that the denial of the motion 
for new trial was not error. 3 Witnesses for appellant testify¬ 
ing relative to value were Milton Vinnick, the real estate agent 
who sold her the property, the appellant herself and Jams 
Wilftnup, a next door neighbor who bought at about the same 
time and for the same price. Their testimony, broadly speak¬ 
ing, is that the seller thought that the property was worth what 
he got for it and the buyers thought that the property was 
worth what they paid for it (Jt. App. 26, 32, 42). This is a 
logical position for buyer and seller to take but is hardly con- 
dusive proof of market value of the property. 

The valuation witnesses for the Redevelopment Land 
Agency were men of wide experience in appraising land in the 
District of Columbia. The first witness was Mr. Harps, a real 
estate broker for 16 years and vice president of R. Pinkert. 
Inc., a real estate brokerage firm in the District of Columbia 
(Jt. App. 32). He explained in detail the way in which he 
made his appraisal (Jt. App. 36) and how he reached his esti¬ 
mate of market value by the reproduction method and by com¬ 
parable sales (Jt. App. 37). He stated he also considered the 
sale to appellant but he felt that this was not indicative of 
market value. His valuation was $6,800. The next valuation 
witness for the Redevelopment Land Agency was Mr. Thorn¬ 
ton Owen who testified he had been in the appraisal business 


** 


*The fact that the trial coart waa authorized to Kraut a new trial doe* 
not. aa appellant seemingly argues (Br. 12). give this Court authority to 
reweigh the evidence by reviewing a denial of »uch a mot ion. United 
States ▼. Socony-Vacunm OU Vo.. JliO U.’ii. ISO (1039)); Dycst r. W. W. 
Clyde d Co.. 132 F. 2d 972 (C. A. 10.HH2). 
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lor 25 years. He testified that he based his valuation on com¬ 
parable sales of similar property (Tr. 1075, 1076) and valued 
the property at $6,250. 

Having this expert testimony before it and also testimony 
by the landowner as to the price paid for the property, the 
jury evidently felt that the $9,950 which the appellant paid did 
not accurately reflect market value. While contracts for the 
sale of property condemned are certainly admissible, they are 
merely matters of evidence and not conclusive of market 
value. 4 Hickey v. United States, 208 F. 2d 269, 273 (C. A. 3, 
1953), certiorari denied, 347 U. S. 919 (1954); United States 
v. Certain Parcels of Land , 144 F. 2d 626, 630 (C. A. 3,1944). 



The jury's verdict was within the range of testimony and can¬ 
not be overturned on this appeal. 



Compensation for the taking of property is not to be measured 
by reference to the amount the owner pays for it or obli¬ 
gates himself to pay for it 

Although advanced under six different headings, appellant, 
in fact, is presenting simply a single argument. It is that 
Mayme Riley was entitled to be relieved of her obligations 
under the trust agreements and hence that the amount owing 
thereunder is the minimum compensation payable by the con¬ 
demnor. This is no different from the argument that "just 
compensation” guarantees a return of the owner’s investment 
in property condemned. A lengthy demonstration of the 
errors in appellant's theoretical arguments is unnecessary 
since this precise question has long ago been settled by the 
Supreme Court and has been many times applied by the vari¬ 
ous federal courts. The Supreme Court in Olson v. United 
States, 292 U. S.246 (1934), at page 255, states: 

It [just compensation] may be more or less than the 
owner's investment. He may have acquired the prop¬ 
erty for less than its worth or he may have paid a spec- 

* The jury was instructed to give consideration to sales of the parcels to 
be condemned only insofar as such sales may reasonably be regarded as 
evidencing value. See Judge Wilkin’s charge to the jury. Appendix, infra. 

pp. 10-16. 



ulative and exorbitant price. Its value may have 
changed substantially while held by him. The return 
yielded may have been greater or less than interest, 
taxes and other carrying charges. The public may not 
by any means confiscate the benefits, or be required to 
bear the burden, of the owner’s bargain. Vogelstein & 
Co. v. United States, 262 U. S. 337.340. He is entitled 
to be put in as good a position pecuniarily as if his 
property had not been taken. He must be made whole 
but is not entitled to more. It is the property and not 
the cost of it that is safeguarded by state and federal 
constitutions. Minnesota Rate Cases, 230 U. S. 332. 
454. 

Appellant argues that the expression used in the quote above 
"“He is entitled to be put in as good a position pecuniarily as if 
"his property had not been taken” and the expression often 
used “the question is what has the owner lost, not what has the 
taker gained,” Roberts v. New York City, 295 U. S. 264. 282 
(1935), supports her in her position in this appeal (Br. 17. 
22). But, the courts, in using these expressions, mean that 
when the landowner has been paid the market value of the 
property taken he has been compensated for his loss and has 
been put in just as good a position pecuniarily as he was before 
the taking. United States, v. Miller, 317 U. S. 369.373 (1943): 
United States v. New River Collieries, 262 U. S. 341. 343 
(1923). “Only in the sense that he is to receive such [market 1 
value is it true that the owner must be put in as good position 
pecuniarily as if his property had not been taken.” United 
States v. General Motors Corp., 323 U. S. 373.379 (1945). and 
thus when the Supreme Court in the Olson case quoted above 
states that the condemnee should be made whole it means that 
it should be awarded just compensation based on market 
value. 

This rule has been constantly reiterated. “But the Fifth 
Amendment allows the owner only the fair market value of his 
property; it does not guarantee him a return of his invest¬ 
ment.” United States ex rel. T. V. A. v. Powelson, 319 U. S. 266. 
285 (1943). “The general rule has been that the Government 
pays current market value for property taken, the price which 
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could be obtained in a negotiated sale, whether the property 
had cost the owner more or less than that price.” United 
States v. Commodities Corp., 339 U. S. 121,130 (1950). “The 
Constitution and the statutes do not define the meaning of 
just compensation. But it has come to be recognized that 
just compensation is the value of the interest taken. This is 
not the value to the owner for his particular purposes or to 
the condemnor for some special use but a so-called ‘market 
value.’ It is recognized that an owner often receives less than 
the value of the property to him but experience has shown 
that the rule is reasonably satisfactory.” United States v. 
Petty Motor Co., 327 U. S. 372, 377 (1946). The fact that 
appellant may have made a bad bargain is no ground for 
refusing to apply the usual measure of just compensation, i. e., 
the cash market value of the property taken. United States 
v. Cors, 337 U. S. 325, 333 (1949); United States v. Miller, 
317 U. S. 369,374 (1943)„ While it is probably n ot. customary 
the situation where a mortage or other lien exceeds the market 
value of property condemned is by no means unique. See, 
e. g., United States v. Greer Drainage District, 121 F. 2d 675 
(C. A. 5, 1941). 

Appellant also contends relative to the unpaid contract for 
sale of this property, first, that the United States became 
s uccessor t o t.he» apppllaniiin t.ht> contract. (Br. 19) and, second, 
that appellant could not g ive and the United-States could nAt - 
get fee title, to the property until the full price of this contract 
of sale had been paid (Br. 24, 29). These arguments confuse 
the nature of condemnation proceedings. 5 When the United 
States or its agents condemns fee title to property a new t itle 
is creat ed. This taking includes all interests that may exist in 
the property and the United States has valid title against all 
the world. Meadows v. United States, 144 F. 2d 751 (C. A. 4, 


‘Thus, the statement (Br. 24) that “Market value for property assumes 
that the land is owned by the holder of the title and that it is free from 
encumbrances" Is completely erroneous. Division of ownership, such as life 
estate and remainderman, lessor and lessee, separate timber Interests or 
mineral interests and the existence of liens for mortgages, taxes, improve¬ 
ments, etc., are so numerous that It Is actually an unusual case where some 
such division does not exist. 
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1944). The Supreme Court, in Duckett and Co. v. United 
States, 266 U. S. 149,151 (1924), states: 

Ordinarily an unqualified taking in fee by eminent 
domain takes all interests and as it takes the res is not 
called upon to specify the interests that happen to exist. 
Whether or not for some purposes the new takers may 
be given the benefit of privity with the forma* holders, 
the accurate view would seem to be that such an exer¬ 
cise of eminent domain founds a new title and extin¬ 
guishes all previous rights. 

Appellant in support of ha contention cites Brooks-Scanlon 
Corp. v. United States, 265 U. S. 106 (1924). In the Brooks - 
Scanlon case the Government condemned the contract itself 
and the court held that the Government succeeded in the inter¬ 
ests of the condemnee. See also, regarding the effect of con¬ 
demnation proceedings on existing contracts. Omnia Co. v. 
United States, 261 U. S. 502 (1923). Here the Government 
condemned the property and just compensation was deter¬ 
mined by the market value of the property. The only effect 
that the appellant’s contract of sale has on this proceeding is 
its evidence value. United States v. Certain Parcels of Land. 
144 F. 2d 626, 630 (C. A. 3, 1944). Since the condemnor is 
not a successor in interest of the property owner, it is not bound 
and does not succeed to the obligation of any contracts relating 
to property taken. Munhall Borough v. United States. 159 
F. 2d 603 (C. A. 3,1947). 


CONCLUSION 

For the foregoing reasons it is submitted that the judgment 
of the district court should be affirmed. 

Respectfully, 

Perry W. Mohton, 

Assistant Attorney General. 

Roger P. Marquis, 

Reginald W. Barnes, 

Attorneys, Department of Justice, 

Washington, D. C. 


October 1955. 


APPENDIX 


The Charge [Tr. 1207-1219] 

The Court: Gentlemen of the Jury, you have heard every¬ 
thing now, that you have to hear, except instructions of the 
Court. I will try to give it to you without keeping you more 
than ten or fifteen minutes overtime. 

We can start out on one point upon which we are all in 
agreement. Counsel on both sides, and The Court, have noted 
that you have been prompt in attendance and diligent and 
attentive, and we all appreciate that. Jury service, often is 
inconvenient and entails sacrifice, but it is an honored service 
and one of the highest duties of citizenship. Those who per¬ 
form the service well are entitled to the gratitude of their 
fellow citizens, and I express to you the gratitude of the Court. 

There were a number of parcels of land and a number of 
different owners in this case. The interests of the separate 
owners were not always the same. And I wish to emphasize 
that the rights of each party and the value of each parcel is to 
be considered as you would consider them in a case between 
the plaintiff and one property owner alone. Each party is 
entitled to his day in Court and his interests should not be 
sacrificed because, for expedition of procedure, the interests of 
a number of parties are combined in one trial. I, therefore, 
instruct you to give each party and each parcel due and fan- 
consideration. 

The authority of the plaintiff to take the property involved 
in this case, and the propriety of the purpose for which it has 
been taken, has been determined and has been graciously 
conceded by counsel for the property owners. There is no dis¬ 
pute about that. You will not, therefore, entertain any feel¬ 
ing against the plaintiff because it took private property. On 
the other hand, you will not entertain any feeling against the 
property owners because they have asked for a determination 
in court of the fair value of the land taken. All the parties 

( 10 ) 
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are here by legal right, and they stand on complete equality 
in this Court. Our great Government comes here and meets 
its citizens on equal footing and you will treat both sides with 
equal fairness. 

It is now the duty of the Judge of this Court to instruct you 
as to the issues which you are to determine or, in other words, 
the questions which you are to answer, and also instruct you 
as to the law applicable to a case of this kind and the method 
of your procedure. 

Before be ginnin g their deliberations the jury should acquaint 
themselves with these written instructions given them by the 
Court, which constitute one comprehensive whole and should 
be so read and considered by you. In other words, the in¬ 
structions are to be applied as a whole to the facts of the case, 
and the jury should consider all the instructions together, 
as they relate to the facts. A copy of my instructions will be 
with you in your deliberations. 

The jury is the sole judges of the credibility of the witnesses 
and the weight to be given their testimony. In weighing 
the evidence of the witnesses you have the right to consider 
their intelligence, their appearance upon the witness stand, 
their apparent candor and fairness in giving their testimony, 
or the want of such candor and fairness; their interest, if any, 
in the result of these proceedings; the probability or im¬ 
probability of their testimony; their knowledge or want of 
knowledge; the nature, character and extent of their experi¬ 
ence, if any; and, from these and other facts and other circum¬ 
stances in evidence, you will determine the weight you will give 
to the testimony of each of the witnesses who have appeared 
here. 


Gentlemen of the jury, your duties are to ascertain the com¬ 
pensation which should be paid to the owners of the parcels 
condemned by these proceedings. You are instructed that the 
land to be condemned is to be appraised at its fair market value 
as of June 21,1954, the date of the taking by the Land Agency, 
with reference to the most advantageous, highest or best use 
or uses to which it can be put. By fair market value is meant 
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jto cash , when offered for sale by one who is willing but is not 
obliged to sell, to one who desires but is not obliged to buy. 

You are instructed that the market value of land is not lim¬ 
ited to its value for the use or uses to which it is now being ap¬ 
plied by the owners thereof, or to the value indicated by their 
present income from such property. If the whole or any part 
of said land is peculiarly adapted by its location, surroundings, 
natural advantages or intrinsic character to some particular 
use or uses which give it a higher market value than it would 
otherwise have, the circumstance or circumstances which 
make up such peculiar adaptability for such particular use or 
uses shall be considered by you, and the amount awarded as 
compensation for the land should be based upon its present 
fair market value, in view of the most valuable use or uses for 
which it is shown to be adapted or adaptable. By the most 
valuable use or uses to which the property can be put is meant 
either some existing use, or one which the evidence shows is so 
reasonably likely to exist in the near future that the availabil¬ 
ity of the property for that use would affect its present market 
price, and would be taken into account by a purchaser under 
fair market conditions. 

Regarding Parcels 358 and 359 owned by Messrs. Kaye and 
Ulanow, you are instructed that although the zoning for said 
property is residential, that the use is a nonconforming one 
and the said property is being used for an industrial purpose, 
to wit, the “Junk Business.” In your deliberations you shall 
as to these two parcels bear in mind the fact that the most 
advantageous, highest and best use is that of industrial use, the 
Junk Business. Owners of said land are to be compensated on 
the basis and value of such industrial use. You will consider 
the present nonconforming use in the light of the evidence as 
to what that term means. 

Fair market value is to be determined as if no proceedings 
had been instituted for the purpose of condemnation. 

The compensation to be awarded for the property condemned 
in these proceedings cannot be arrived at except in accordance 
with testimony adduced, or reasonable deductions from such 
testimony, ajdosLby. the_view_ofLthe property which youhavg, 
made. 
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The jury sh*11 not consider for any purpose the assessment 
for taxation upon any property, nor shall they acquire informa¬ 
tion regarding same, or permit themselves to become informed 
thereof in any way whatever. The valuation for taxation is 
nothing of your concern, and should not influence your 
judgment. 

The law requires that the jury view and examine the prop¬ 
erty sought to be taken. This not only enables the jury to see 
for themselves the nature, character, location and general sur¬ 
roundings of the property, so that they may intelligently fol¬ 
low the testimony of the witnesses, but it also enables the jury 
to form its own opinion and judgment as to the questions you 
are now called upon to decide. You shall take into considera¬ 
tion the opinions of the witnesses who have testified as to 
values, and give to such opinions the weight to which you think 
them fairly entitled, but you are not restricted to a mere con¬ 
sideration of the evidence adduced by the parties. You may 
exercise your own powers of judgment and observation as well, 
in arriving at your appraisement and verdict. You must, 
however, confine your deliberations to the evidence that has 
been offered, and to your own judgment, based on your view 
and inspection of the property. 

Recent bona fide sales under fair market conditions, and 
under like conditions, of the parcel to be condemned, or in the 
vicinity thereof, or so situated as to have a bearing upon the 
market value of the land to be condemned in these proceedings, 
may be considered by the jury insofar as such sales, looking at 
the circumstances of each instance, may reasonably be regarded 
as evidencing or throwing light upon the fair market value of 
the land to be condemned, unaffected by the Government's 
declared intention to acquire the land for public p u rpos es . 

The jury shall not, collectively or individually, hold any com¬ 
munication with or receive any communication or information 
from any source whatever, including the parties interested in 
these proceedings, the petitioners, or anyone repr ese nting the 
Government Agency, or property owners, and they can consider 
no information whatever, except what they have rece i ved from 
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the witness stand and what they acquire by looking at the 
property at their view or views of the same. 

The jury are further instructed that you are the sole judges 
of the facts in this case, and are the sole judges as to “just com¬ 
pensation” which is the fair market value of the property taken 
as of June 21,1954, and as heretofore defined by the Court. 

The Constitution and the law give to Government or Gov¬ 
ernmental Agencies the power of eminent domain; that is, the 
power or authority to take private property for public use, but 
the Constitution and the law provide that no private property 
shall be taken except upon payment of just compensation. 

Just compensation, the term used in the Constitution, which 
is the ultimate term within the meaning of the Constitution is 
the equivalent in money of the property taken where by the 
owner is put in as good a position financially as he would have 
occupied if his property had not been take n. The law has es¬ 
tablished that the fair measure of just compensation is the fair 
market value at the time it was taken, and the fair market va lue 
is determine d to be what a willing buyer would pay and a will¬ 
ing seller would accept when neither of the parties is under 
any restraint or compulsion. And fair market value means 
market value uninfluenced by the public taking. The jury 
should not take into account any effect upon the value resulting 
from the plaintiff’s taking or intent to acquire these proper¬ 
ties, but should consider the fair market value without regard 
to the condemnation. 

In determining fair market value, you should consider all of 
the circumstances surrounding the property and each parcel. 
You will consider the location of the property with reference 
to the availablility of employment, markets, schools, churches, 
utilities, such as water, gas, electricity, and also the general 
character of the community in which the property is located. 

The parcels of real estate taken should be considered with 
reference to their possible use in a group of contiguous parcels 
in one ownership, and if there is evidence of the probability of 
such use, such evidence should not be overlooked in determin¬ 
ing the highest and best use. In arriving at a conclusion as to 
the highest and best use, you will not be guided by surmises, 
conjectures, speculations, or any other unreasonable considers- 



tions. Except for the property used as a junk business, and 
the leasehold used for a grocery business, the evidence was quite 
clear that the highest and best use of the property was resi¬ 
dential use, either as single family dwellings or as apartments. 

You will, of course, consider the opinions of the witnesses as 
to values, both tho wit.np—and the property owners. 


th$ir_purchase was fai rly recent and w as a voluntary transac¬ 
tion between parties capable of protecting their own interests. 
The property owners and the plaintiff have offered the testi¬ 
mony of expert witnesses as to their opinions of values. You 
are not bound by such opinions, however, and you will give 
to them only such weight and credit as in your judgment they 
merit. 

Just compensation means compensation which is just not 
only to the individual whose property is taken, but-tolh&public 
which-is to pay for it, and, as estimated by the jury, should 
represent the true value, no less and no more, of the property of 
which the owners will be deprived by the appropriation. The 
improvement for which the appropriation is made should be, 
and has been determined to be, worth the cost, otherwise it 
should not have been undertaken. The fair cost of the improve¬ 
ment, therefore, should be borne by the public as a whole. 

If you believe that the witnesses offered by the United States 
are duly qualified to testify as to their opinions of the value 
of the property to be taken, you are to consider such testimony 
and give it due weight, but even if such testimony is uncon¬ 
tradicted, you may still exercise your independent judgment 
as to the true value of the property taken. You may deal with 
such testimony as you please, giving it credence or not as your 
own experience or general knowledge of the value of real prop- 
erty dictates. The ultimate weight to he given by you to the 
testimony of such witnesses is a question to be determined by 
you , and there is no rule of law which requires you to sur¬ 
render your judgment, or t o give a contro lling influence to the 
opinions of sucharilnesses. That is a special charge as toUraee 
three parcels. 

Now, the next few charges have to do with the leasehold 
estate which Mr. Kohn requested. 





In a case of this kind, it is highly important that justice be 
done between the opposing parties, not only because justice 
is due to the parties, but because also if justice is done public 
confidence in the administration of law and in our form of 
government will be maintained. 

During your deliberations you may make further inspections 
of the parcels of land if you deem it necessary. If this be done, 
you must act as a body and go together to view the premises. 

The exhibits will be with you during your deliberations. 
The pleadings will be available if you should need them, but 
the pleadings are not evidence but merely statements of the 
claims and defenses of the parties. 

The members of the jury may separate when not engaged in 
the consideration of their verdict. The jury may consult its 
own convenience as to the time and place of meeting for the 
purpose of deliberation, but should endeavor to reach a con¬ 
clusion and return its verdict as speedily as possible. The jury 
room and the courtroom will be available to you for your needs 
during your deliberations. The verdict must be in writing, 
subscribed by the jurors or a majority of them, and must set 
forth parcel by parcel the compensation to be paid for the land 
and buildings condemned. A written form to be used by the 
jury for their verdict will be furnished by the Court. 

When the jury, or not less than three of them, shall have 
agreed upon and signed their verdict, they shall, through their 
foreman, deposit the verdict in a sealed envelope with the 
Deputy Clerk who has served in this case, and they will return 
to court on Friday, March 11, at 10 o’clock a. m., for the return 
of their verdict into open court. In the meantime, they will 
heed the admonition of the Court formerly given, and communi¬ 
cate with no one nor allow anyone to communicate with them 
regarding this case, and they will inform no one as to their ver¬ 
dict until it is delivered into open court. 

Are there any further requests or objections or exceptions? 

Mr. Block: May I say, it is one of the most beautiful and 
concise instructions I have ever heard in condemnation cases, 
Your Honor. 

The Court: Thank you. 
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PEOPOUNDED DT THE LETTER 07 OCTOBER 11, 1956 
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' This memorandum is filed in response to the letter of the 
Clerk of this Court of October 11,1956, requesting the answer 
to stated questions. As it later appears, discussion of the first 
question renders detailed discussion of most of the others un¬ 
necessary. For clarity, however, we give our explicit answer 
to each question as follows: . k - 

' Question 1: May there be, in connection with eminent do¬ 
main, two fair market values for a given piece of property—one 
a cash value and the other a value upon terms? 

• Answer: No. 

; A. Cash market value is the standard established in eminent 
domain proceedings for just compensation as required by the 
•Fifth Amendment of the Constitution .—Until these questions 
were propounded it had been universally accepted by both the 
Bench and the Bar in the District of Columbia that just com¬ 
pensation in eminent domain proceedings is measured by the 
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remh market value of the property taken. This fact was rec¬ 
ognized by this Court in the opinion written by Judge Pretty- 
man m this ebee. Chi page S he states, “The dish price, which 
is the yardstick of value, may differ from a price on terms.” 
Also the opinion cites andquotes United States v. Miller , 317 
U. S. 369 (1943), and Iriarte v. United States, 157 F. 2d 105, 
110 (C. A. 1,1946), and both cases specifically state that cash 
market value is the test. 

At the trial of this case Judge Wilkin charged the jury “By 
fair market value is meant what the property would sell for in 
cash or terms equivalent to cash, when offered for sale by one 
who is willing but is not obliged to sell, to one who desires but 
is not obliged to buy” (Agency App. 11-12). None of the 14 
lawyers representing the several landowners of properties tried 
at the s&me time and to the shine jury as the Af ayme Riley case 
made any objection to this statement or suggested in any way 
that this was not a proper and correct statement of the law. 
That this is the general opinion of the Bar may be proved with¬ 
out going beyond the records of this Court. The same or sub¬ 
stantially similar charge was given in District of Columbia Re¬ 
development Land Agency v. Iff Parcels of Land in Squares 538 
and583 in the District of Columbia, Angela Brosnan, et al., and 
Unknown Owners, No. 13198 in this Court, decided on Other 
questions July 26,1956; District of Columbia Redevelopment 
LOhd Agency V. 81 Parcels of Land in Squares585,586,6$8 and 
ik the District of Columbia, Thomas A. White, et al.. 
No. 13144 in this Court, decided on other grounds July 26,1956; 
and Staley v. United States, No. 13584 now pending before this 
Court. Again, none of the 16 lawyers representing the many 
landowners in these three cases made any such objection. The 
record in the Staley case, where the charge stated (Tr. 1632): 
“By fair market value is meant what the property would sell for 
in cash, or on terms of reasonable credit by one who is willing 
but is not obliged to sell, to one who is willing but not obliged 
to buy” is especially significant because it was tried by Judge 
Letts who has had over the years considerable experience with 
condemnation in the District of Columbia. 

The federal courts have consistently held from the very be¬ 
ginning of litigation regarding federal eminent domain that the 
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.just compensation required by the fifth Amendment to the 
Constitution is measured by the objective standard represented 
J>y the fair cash market value of the property involved. This 
was first stated in United States v. Inlots, 26 Fed. Cas. No. 
15441 at p. 490 (C. C. S. D. Ill., 1873). The Supreme Court 
affirmed sub nom. Kohl v. United States, 91 U. S. 367 (1875), 
the leading case in federal eminent domain. The court in the 
Inlots case states: 

In this case the whole property is taken. It has a 
market value, as a subject of ordinary commerce that 
can be directly shown by testimony. The rule of ascer¬ 
taining compensation in such cases, recognized by the 
authorities, is simple: what is the full fair market value 
of the property in cash? The payment of this market 
value is compensation. 

And the Supreme Court later in Kerr v. South Park Commis¬ 
sioners, 117 U. S. 379,386-387 (1885), approved a charge which 
stated in part: 

Now, what you are to do is simply [to] determine, 
as I instructed you yesterday, the value of that land on 
the 27th August, 1870. The market value was what land 
would have sold for in cash, or on such time and terms 
as would be equivalent to cash. 

Other federal courts have recognized that cash market value 
or its credit equivalent is just compensation. In United States 
y. Certain Parcels of Land, etc., 144 F. 2d 626, 630 (C. A. 3, 
1944), it was stated: 

finally, appellee argues that since market value has 
been defined by the Supreme Court as what a willing 
buyer would pay a willing seller “in cash” for the prop¬ 
erty (United States v. Miller, supra, 317 U. S. at page 
374, 63 S. a. at page 280, 87 L. Ed. 336, 147 A. L. R. 
55), the offer to prove a contract of sale calling for pay¬ 
ment of the purchase price over a 25 month period was 
properly rejected. There are numerous circumstances 
in which a jury must determine the present cash value 
of future sums of money, and this difficulty in the pres- 


sent case affords insufficient grounds for excluding the 
proffered evidence. 

And in Lafiin v. Chicago, W. and N. R. Co., 33 Fed. 415, 418 
(Wise. 1887), the court charged the jury in part as follows: 

Thus looking at the whole situation as it was at the 
time, what was the fair market value of the strip taken 
on that (Jay; and, if the remaining land was depreciated 
in its market value by the taking of the strip for railroad 
purposes, how much was it depreciated? Such is the 
rule to be applied; and by market value, I mean what 
the property would have sold for in cash, or on such time 
and terms as would have been equivalent to cash, to 
a person desiring to buy. 

Also, in a suit, not in eminent domain but under the Bankruptcy 
Act to test the market value of land, the Eighth Circuit states 
in Equitable Life Assur. Soc. of U. S. v. Carmody, 131 F. 2d 
318,321 (C. A. 8,1942): 

The prices paid on other real estate sales in the 
locality naturally may constitute a competent element 
in a witness’ opinion of value, but they can hardly be 
held to be the controlling criterion of the market value 
of a particular farm, as a matter of legal principle. 
Farm lands obviously do not have an exact identity; 
there is no uniform or absolute market value which is 
conclusively fixed by other sales, such as is the case, 
for example, with corporation stocks and securities listed 
upon an established exchange; and very often the sale 
is not one for an immediate entirety of cash, so that the 
terms and conditions of the sale may have affected the 
price agreed to be paid. 

See also United States v. Miller, 317 U. S. 369, 374 (1943); 
State of Nebraska v. United States, 164 F. 2d 866,868 (C. A. 8, 
1947), certiorari denied, 334 U. S. 815 (1948); United States 
v. JfiM8 Acres of Land, etc., 62 F. Supp. 98 (Dei, 1945); 
United States v. Meyer, 113 F. 2d 387 (C. A. 7, 1940), cer¬ 
tiorari denied, 311 U. S. 706 (1940); United States v. S969A9 
Acres of Land, 56 F. Supp. 831, 837 (N. D. Idaho, 1944); 
United States v. Davis, 41 F. Supp. 595, 596 (E. D. Tenn., 


5 


1941); Iriarte v. United States, 157 F: 2d 105, 110, (C. A. 1, 
1946); United States v. Rayno, 136 F. 2d 376 (C. A. 1,1943), 
certiorari denied, 320 U. S. 776 (1943); Washington Water 
Power Co. v. United States, 135 F. 2d 541 (C. A. 9,1943), cer¬ 
tiorari denied, 320 U. S. 747 (1943); United States v. 711 £7 
Acres of Land in Eden Tp., Alameda County, 51 F. Supp. 30, 
31 (N. D. CaL S. D., 1943). 

This problem of cash market value as opposed to- credit is 
no new problem to state courts either. In fact, state courts 
have felt obliged to spell out the fallacy of an attempt to use 
credit transactions as indicative of just compensation in more 
detail than the federal courts. In Mandl v. City of Phoenix, 
41 Ariz. 351, 18 P. 2d 271, 272 (Sup. Ct. Ariz., 1933), it was 
stated: 

The medium of payment of compensation is ready 
money or cash. The condemnor cannot compel the 
owner to accept anything but money, nor can the owner 
compel or require the condemnor to pay him on any 
other basis than the value of the property in money at 
the time and in the manner prescribed by the Constitu¬ 
tion and the statutes. When the power of eminent 
domain is resorted to, there must be a standard medium 
of payment, binding upon both parties, and the law has 
fixed that standard as money or cash. 

Part cash and deferred payments are not and cannot, 
in the nature of things, be regarded as a reliable and 
constant standard of compensation. The attractiveness 
or desirability of a sale on terms would depend upon too 
many uncertain factors, such as the price, whether the 
actual value or the speculative value, the honesty and 
financial ability of the purchaser, the percentage the 
down payment bears to the agreed price, and the kind 
of security, whether personal promise of the purchaser, 
or the land, or collateral. The actual value of the land 
is not what might be realized on a campaign of high- 
powered salesmanship after the land is subdivided into 
lots or estates, but what it would bring; that is to say, 
the highest {vice estimated in terms of money which 
the land would bring if exposed for sale in the open 
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market, with reasonable time allowed in which to find 
a purchaser, buying with knowledge of all of the uses 
and purposes to which it was adapted and for which it 
was capable. Sacramento Southern R. Co. v. HeUbron, 
156 CaL 408,104 P. 979,980. 

The Supreme Court of Illinois has also recognized this dis¬ 
tinction in Forest Preserve Diet. v. Barchard, 293 Ill. 556,127 
N. E. 878,881 (1921), as follows: 

Counsel further argue that the Court was incon¬ 
sistent in its rulings on instructions with reference to 
the sale of land in the vicinity; that by instruction 8, 
given for petitioner, it limited the value to actual cash 
market value, while admitting cm the trial evidence of 
sales that were partly on time, and that the giving of 
the instruction in question was misleading in that regard. 
This Court has held that sales which have been partly on 
time may be admitted in evidence, in order to assist the 
jury in arriving at the fair cash market value of the land 
in controversy (Dady v. Condit, 209 Ill. 488, 70 N. E. 
1088; City of Chicago v. MuUin, 285 Ill. 296,120 N. E. 
785); but the court said in those cases that, while com¬ 
petent, its value as evidence was for the jury, and it is 
clear under the reasoning of those cases that the actual 
cash value of the land to be taken is the sole inquiry to 
be passed upon by the jury, and that time sales are only 
given to assist them in arriving at the right conclusion 
cm the cash value. 

The Court of Civil Appeals of Texas has also discussed the 
distinction. In Mclnnis et al. v. Brovm County Water Im¬ 
provement Diet. No. 1 ,41 S. W. 2d 741 (Tex., 1931), the court 
states at p. 746: 

The remaining objection to the charge is in the use of 
“in cash” in the quoted definition. While the particular 
question does not appear to have been often raised, we 
find the expressions “market value,” “fair market value,” 
“cash market value,” and “fair cash market value” used 
synonymously throughout the reports. See Baucum v. 
Arkansas Power and Light Co., 15 S. W. (2d) 399; State 
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v. Woodward, 208 Ala. 31, 93 So. 826, 827; from the 
latter of which we quote: “ ‘Cash’ is the antonym of 
‘credit.’ * # * The phrase ‘actual cash value’ is prac¬ 
tically synonymous with ‘fair cash value’ [and means] 
the price it [property] will bring in a fair market. * * * 
A sale on credit would * * * have a tendency ‘to in¬ 
crease the number of bidders and to enhance the price' 
and that enhancement would vary ad infinitum accord¬ 
ing to the minitude of the cash payment and the magni¬ 
tude and duration of the credit.” 

Again, in Fort Worth & D. N. Ry. Co. v. Sugg, 68 S. W. 2d 570, 
571 (Tex., 1934), the trial judge in a condemnation proceeding 
in his instructions to the jury defined “actual value” as foDows: 

By the term “actual value” as hereinafter used, is 
meant what said property was actually worth at the 
time the same was taken, if sold by a prudent seller 
upon the usual and reasonable terms and conditions of 
selling, taking into consideration the reasonable terms 
and conditions of selling and the location of the land 
and the purposes for which it was held. 

The Court of Civil Appeals for Texas, in holding that this 
charge constitutes reversible error, stated on p. 572: 

The law clearly contemplates that the owner of land 
taken or damaged by condemnation shall be compen¬ 
sated in cash for such damages as he sustains and 
whether such compensation is ascertained by proof of 
market value, where such market value exists, or by 
actual value, where no market value can be shown, the 
damages are to be determined on a basis of cash money 
value. The charge instructing the jury to take into 
consideration the reasonable terms and conditions of 
selling when sold by a prudent seller, does not indicate 
a cash transaction, but advises the jury to ascertain 
actual value by credit transactions and contemplates 
deferred payments, the security therefor, the date of 
such payments, and the rate of interest. 

Thus, as these cases show, there must be an objective stand¬ 
ard of value in eminent domain proceedings. As was pointed 

408038—58-2 
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out in the Mandl case, supra, too many uncertainties enter into 
a credit transaction to make a credit value the standard to 
gauge just compensation. Credit is one of the intangibles that 
has always been rejected by the courts in eminent domain. In 
Kimball Laundry Company v. United States, 338 U. S. 1 
(1948), the Supreme Court discusses intangibles and the spe¬ 
cial conditions in which they are compensable in condemnation 
proceedings. The Court, in discussing whether the intangible 
trade routes of the Laundry Company were compensable, ex¬ 
plained that only if the intangible can be shown to have a value 
to the potential buyer no different from the value of the physi¬ 
cal property can there be compensation. It concluded that 
the United States would have to pay whatever transferable 
value the temporary use of the trade routes may have had to 
the United States. 

With the Kimball case in mind it is clear that the intangibles 
inherent in credit have no transferable value in eminent 
domain. So, in answer to the question, for the above reasons 
there can only be one market value in eminent domain and 
that is market value based on cash. 

B. The record shows that, as a matter of fact, there is only 
one market value for real property which is the cash market 
value. —The evidence in this case shows many instances in 
which the, question of cash value and the relationship thereto 
of credit transactions was discussed by the court, the attorneys 
and witnesses for both the landowners and the Agency. Fun¬ 
damentally, all were in agreement. 

The question came up most frequently in the witnesses’ 
discussions of comparable sales. Some of these instances may 
now be pointed out. Mr. Mollan, an expert for one of the 
landowners, testified (Tr., Vol. II, p. 254) that he had consid¬ 
ered the sales of 13 different properties which he considered 
comparable in one way or another. One of these sales had a 
price of 810,500 with 8504.28 paid in cash with a first trust of 
84,475.97 and a second trust of 85,524.03; another, a price of 
89,250 with a first trust of 84,800, second trust of 83,100 and 
cash payment of 81,350 (Tr., Vol. II, pp. 255, 256). He dis¬ 
cussed several more which had approximately the same cash and 
credit ratio (Tr., Vol. II, pp. 257-260). Later, on cross-exami- 
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nation, it was clear that the court intended that the jury under¬ 
stand that these credit transactions with small cash down pay¬ 
ments and trusts had to be discounted to get their present cash 
value. The court remarked that deferred payments “so great 
and so long” lessen the value of that transaction as a cash trans¬ 
action. The court recognizes that in some cases the seller would 
rather have deferred payments since they might be a good 
investment. But he made it plain that for the purposes of 
this trial those long deferred payments would have to be dis¬ 
counted to get their present cash value (Tr., VoL III, p. 302). 1 
Mr. Mollan goes on to say that in some of the sales of “this 
type of property” there are people who are just buying shelter 
and will sign any type paper to get it. He states that those 
buyers do not hope to acquire large equities and pay off the 
loans. He states that the trust notes in such sales had to be 
discounted to sound value due to the risks inherent in such 
transactions (Tr., Vol. Ill, p. 304). The court, in questioning 
the counsel, states (Tr., Vol. Ill, pp. 306-307): “Isn’t it fair to 
say that for our purpose here, that sale will be considered as 
cash sale and represent the fair market value, or the market 
value at the time of taking, if the deferred payments were the 
equivalent of cash, or if the trust deeds and notes could be sold 
for cash. Is that a fair statement?” Later Mr. Mollan, on 
redirect, explains again that in the highly speculative pur¬ 
chases in this area it is necessary to discount the trust notes to 
get sound value (Tr., Vol. Ill, p. 331). 

Mr. Liss, one of the landowners, had three houses appraised 
at $10,500 in this case. Mr. Liss testified that in comparable 
sales in the area his realty company had received “first class” 
cash payments. When asked what the houses appraised at 
$10,500 would have sold for with a cash payment of $100 or 
$200 he replied that he could have sold them for $14,000 or 
$15,000 and that the “price wouldn’t mean anything.” Mr. 

1 In the Appendix, portions of the transcript of evidence will be printed. 
Some of the excerpts quoted here and printed In the Appendix are from 
volumes of the transcript of evidence that are not a part of the record In 
this cu.^e. The Government’s motion to have them included was denied. 
The Government hereby renews that motion if it is deemed necessary to 
examine that part of the record. On this appeal Volumes II, V, VI, and 
VIII have been made part of the record. 
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Lisa then stated-that'he considered an all cash payment to be 
market value (IV., Vol. Ill, pp. 355,356). 

Later Mr. Weinberg, an expert for the Agency, in explaining 
his concept of market value, states “That [market value] 
means that the price is the cash price, without regard to the 
financing that may be involved” (Tr., Vol. VII, p. 827). Mr. 
Throckmorton, an expert for the Agency, also stated (Tr., Vol. 
VII, p. 908): “We term market value as either a cash price 
or the price that such a property would taring in equal com¬ 
modities. There is little difference between market value and 
fair market value. Fair market value does not necessarily 
mean that it has to be an all cash transaction.” 

Mr. Harps, one of the experts for the Agency, who valued 
Mayme Riley’s property, stated, under cross-examination, 
regarding cash market value (Tr., Vol. VIII, p. 1004), that 
market value was a cash value or its equivalent. “The equiva¬ 
lent of cash would be the discounted value of paper—of sec¬ 
ondary, and third, fourth, fifth and sixth mortgages, and so 
forth.” 

And Mr. Clarke, an attorney for one of the landowners, in 
his argument to the jury, stated that his appraiser had dis¬ 
counted a sum from a comparable sale price to allow for reason¬ 
able terms of credit (Tr., Vol. IX, p. 1121), and later in rebuttal 
Mr. Clarke set that discount figure at 50% (p. 1190). 

All of these statements by these witnesses and the court 
applied equally to Mayme Riley’s tract as to the tract which 
was being discussed at the time of the statement. Mr. Clarke 
states (TV., Vol. VTI, p. 827): “So long as this witness makes 
any general statement as to the area, it affects my property. 
I think your Honor knows that” and the court replied, “Yes, 
this court has ruled that the jury will be entitled to consider 
all the evidence in the case they determine affects any property.” 

Thus, the record of this case is perfectly clear that there 
is only one market value for real estate; that it is the price at 
which the property would be transferred for cash and that sales 
of the same property or of comparable properties which in¬ 
clude a credit element indicate that value only to the extent 
that they represent cash price or can be reduced to it. Thus, 
the case of the first trust on usual credit terms is “the equiva- 
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lent of cash” because the purchaser can secure such a trust and 
pay the seller in cash. But for second and third trusts which 
sell at substantial discounts cash in the amount of the trust 
cannot be paid the seller and hence they are not the “equiva¬ 
lent of cash.” 

There does not exist, as a fact, any “fair market value for 
a given piece of property upon terms.” Indeed, that statement 
is a contradiction. “Fair” market value is stating the objective 
standard of a general sales price. A sale upon terms repre¬ 
sents necessarily the subjective test applicable only to the par¬ 
ticular individual and his credit standing depending upon his 
other assets, his credit reputation and all those other individual 
characteristics composing a credit rating. A “market” com¬ 
posed of those with identical or similar credit situations would 
obviously be impossible. 

Question 2: If so, is the cost of credit the difference between 
those values? 

Answer: No discussion is necessary here. The question can¬ 
not be answered since its premise—the existence of two dif¬ 
ferent “markets”—is lacking. 

Question 3: Does the Constitution include cost of credit as 
an element of just compensation in the case of a piece of prop¬ 
erty exclusively or more readily marketable upon a term basis? 

Answer : The conclusions reached in the answer to Question 
No. 1 would make any discussion of this question repetitious. 
Since the Constitution requires a payment of cash market value 
the elements involved in a credit transaction are beyond the 
requirement of the Fifth Amendment. As discussed later 
herein, the United States pays compensation only for property 
it takes and not for contract rights or other rights or advantages 
which might be frustrated by taking the property. 

Question 4: If so, how is the cost of credit in such a case to be 
determined? 

Answer: No discussion is necessary here. 

Question 5: Under existing legislation, what measure of re¬ 
lief, if any, can lawfully be accorded to persons situated as is 
Mrs. Riley—such as condemnation of the outstanding notes, 
or reduction of their amount, or limitation of the recourse of 
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the noteholders to the fund created by condemnation of the 
land? 

Answer: 

1. There was not condemnation of the notes since the taking 
in an eminent domain 'proceeding is restricted to the specific au¬ 
thority granted by Congress and exercised by the administra¬ 
tive officials .—The property in this case was condemned by the 
District of Columbia Redevelopment Land Agency. The 
Agency was created by the District of Columbia Redevelop¬ 
ment Act of 1945, approved August 2, 1946, 60 Stat. 790. as 
amended by the Housing Act of 1949, 63 Stat. 413. 

Section 5 (a) of the Act empowers the Agency to acquire 
real property by eminent domain. Section 3 (m) described 
real property as follows: 

(m) “Real property” includes land; also includes 
land together with the buildings, structures, fixtures, 
and other improvements thereon; also includes liens, 
estates, easements, and other interests therein; and 
also includes restrictions or limitations upon the use 
of land, buildings, or structures other than those im¬ 
posed by exercise of the police power. 

It has .long been settled that a decree in condemnation 
“founds a new title and extinguishes all previous rights.” 
Duckett & Co. v. United States, 266 U. S. 149 (1924). Thus 
this condemnation suit gave to the United States a fee simple 
title free of all encumbrances which may have been upon the 
land prior to the suit. The Agency clearly intended and this 
proceeding was brought to condemn only the real property 
and not to condemn the notes which are the personal liability 
of Mrs. Riley. It may be doubted whether such a condem¬ 
nation would be justified as being necessary to carry out the 
purposes of the Act. 

2 .The United States has no control of how the fund is divided 
after it is deposited in the registry of the court .—The distribu¬ 
tion of a condemnation award is completely in the control of the 
district court. The Declaration of Taking Act, 40 U. S. C. 
Sec. 258a, and D. C. Code, Title 16. Sec. 628, both contain 
provisions which give the district court power in dis tribu tin g 
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the award to make such orders in respect to encumbrances, liens, 
etc., as shall be just and equitable. The condemnor has no 
interest in how the fund is divided and is not even entitled to 
notice of orders of distribution. United States v. Dunning- 
ton, 146 U. S. 338 (1892); United States v. Certain Lands in 
Borough of Brooklyn, 129 F. 2d 577,579 (C. A. 2,1942); City 
of St. Paul v. Certain Lands in City of St. Paul, Minn., et al., 
48 F. 2d 805, 807 (C. A. 8, 1931). It is not, therefore, ap¬ 
propriate for us to discuss the relative rights as between the 
various trust holders and Mayme Riley, especially since those 
trust holders are not represented on this appeal. 

CONCLUSION 

We submit that the judgment should be affirmed. 

Respectfully, 

Perry W. Morton, 

Assistant Attorney General, 

Roger P. Marquis, 

Reginald W. Barnes, 

Attorneys, 

Department of Justice, Washington, D. C. 

November 1956. 


APPENDIX 


William W. Mollan 

CROSS EXAMINATION 

[Vol. Ill, p. 302] The Court. I am going directly to what 
you are going to say. There are many transactions where there 
is no desire for absolute cash. The seller may rather have a 
deferred payment, and interest on it. He has an investment— 
he doesn’t need the cash. And we needn’t elaborate on that 
fact in this trial. In the other trial we wasted too much 
time. 

I don’t know these jurors. I have only met them since they 
came here, but I warrant that every one of them has his own 
standard for estimating how much of a discount there should 
be on a long deferred payment. 

Mr. Block. The questions, the way they are being asked 
would presuppose to me if I were sitting on a jury, would be 
[p. 303] that the measure would be the cash payment which 
is not the law. That is the point I want to get across. 

The Court. That is right. It is only—well, I will allow 
counsel to proceed. I will not take more time with my discus¬ 
sion, but if counsel on either side at any time wish to show 
what the deferred payments were, and what the cash pay¬ 
ments were, and then ask the witness what his view of that 
was—whether it should be discounted from a wholly cash 
money in hand transaction. 

The Witness. I will be glad to answer that question. I 
have had that in mind in my entire presentation, but haven’t 
reached the point where I could explain it. 

The Court. I will allow Mr. Ricketts to develop it further, 
Mr. Mollan, if he wishes to. 

By Mr. Ricketts: 

Q. Well, I will ask the question now. Will you explain that 
difference? 
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A. Yes; I will be very happy to. 

In this type of property, we have many sales which are more 
or less sales wherein people are buying or acquiring shelter, 
and they don’t have any hope to acquire large equities and pay 
off the loans. They are only there for a year or two, and they 
pay so much a month and then get out. They will sign any 
kind of paper to get in there and get that shelter. If you will 
recall, I said here that in several of these [p. 304] instances the 
owners had paid down their balance from the original price, in 
one instance of $7,249 and another from $6,668, which indicated 
to me that these were bona fide purchases. They wanted the 
property—they were paying few their houses. They were pay¬ 
ing dollars for it. They weren’t running away from the obli¬ 
gation. These were bona fide sales, and the paper, as I testi¬ 
fied, if you recall, was held by Liss. It wasn’t discounted. It 
was held by him. It represented his investment and his profit 
in the deal. 

Now, I have said in testifying that I had nine other cases, 
that I had considered. 

Many of these cases are cases where there was large second 
paper, where it didn’t seem to me as if they were substantial 
enough to be considered as bona fide transactions between a 
buyer actually acquiring a home, although some of them might 
have been. 

And in those cases I said I considered other very similar six- 
room units which have not been remodeled, and which lack 
modem plumbing and had outside toilets, have sold on rental 
terms—three at $8,950 each and one at $7,900. The terms were 
such as to indicate highly speculative deals. The risk inherent 
in each case was such as to necessitate the discounting of such 
papers to sound value. But if you compare those now, $8,950 
was paid for a house with outside toilet. 

These cases, $10,500 being paid, not to a speculator who [p. 
305] is going to discount the paper and sell it, but to a bona 
fide operator who is in the improvement business, who has not 
only improved this property, but who has improved a number 
of other similar properties, selling them on a sound basis, with 
no intention of discounting the paper. 
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And that is the thing we, as appraisers, must investigate, and 
I did make such an investigation, and my final opinion of 
$10,500 for fair market value of these houses, considering the 
fact that they were not sold on a speculative basis where the 
second paper was subject to discount, but rather sold by a sub¬ 
stantial company holding the paper, to people who proved by 
their payments, intended and did acquire further equity in 
paying off dollar for dollar their obligations. 

Q. Now, that testimony you have just given refers to the 
Lass Realty Company, Inc., properties, isn’t that right? 

A. Part of it did. 

Q. Would your same answer be true if these comparables- 

A. These are all comparables sold by the Lass Realty Com¬ 
pany. 

Q. I mean those other nine comparables. 

A. No, I made a discount on those setting them up, because 
they were more or less rental terms, because I couldn’t be sure 
they were sold on a basis where the owners were substantial 
and would create an equity. A proper analysis was made and 
the proper weight allowed for the differences in the [p. 306] 
situation. 

Q. Now, these purchasers of this property who were in need 
of homes, and so forth, that you spoke about, would there be 
a fair market value arrived at—would that be a fair market 
value considering the need of these people for a place- 

Mr. Block. May it please the Court, I purposely—and this 
is one of the embarrassing things when you try cases involving 
seven or eight counsel with seven or eight interests. I like to 
try my own case and not other counsel’s cases. The reason I 
have purposely eliminated the other nine—which must appar- 
rently be gone into because of examination by Mr. Ricketts—it 
is not fair to ask this witness concerning the other nine proper¬ 
ties which we are not involved in and may be in court at this 
time. 

The Coubt. In this case? 

Mr. Block. I believe some of them may be, Your Honor. 
And I don’t think it is quite proper. If it had been a case of 
just us all along—I pointed out to the court and to my col¬ 
leagues who may some way be affected. 


The Coxjbt. If there are counsel representing other proper¬ 
ties, they ought to come up when they are being considered. 
But let me ask counsel on both sides. Isn’t it fair to say that for 
our purpose hare, that sale will be considered as cash sale and 
represent the fair market value, or the market value at the 
time of taking, if the deferred payments were the equivalent 
[p. 307] of cash, or if the trust deeds and notes could be sold 
for cash. Is that a fair statement? 

Mr. Ric k etts. I think it is, Your Honor, but- 

The Couht. Then it seems to me all we need to do with these 
various witnesses is ask them when he tells what the comparable 
sale was, “Do you consider that those deferred payments were 
the same as cash?”, and then if he says yes, and you wish to 
show that they are not, you will have your opportunity later. 

Mr. Ricketts. But as I understand his testimony, Your 
Honor, he went beyond these four sales and considered other 
sales and he testified at great length as to how these sales 
might come about, and I think it is fair that I should ask him 
if, from what he has testified, that there were other circum¬ 
stances why a person purchased the place. 

The Coubt. He has said definitely that in the other nine 
comparables, which he did not go into in detail, there were 
sales where the deferred payments were not considered the 
equivalent of cash. 

Now, do you wish to go into the details of that? 

Mr. Ricketts. No, sir; I wish to ask him—I will ask him 
this question. 

By Mr. Ricketts: 

Q. Did you consider those nine in reaching your valuation? 
[p. 308] A. Why, yes, I said so. By weighing the differences 
in characteristics and giving proper consideration to all of the 
differences, including the differences in the financing and the 
condition of the financing. 

I read you a paragraph here, sir, in which I said so. 
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William A. Mollan 

EIpIRECT EXAMINATION 

[p. 322] Q. In determining your fair market value, as I 
understood your testimony, you did not use any one method 
to arrive, but it was a composite of what is accepted in the 
appraisal fee, the three methods indicated, is that correct, sir? 

A. That is right. These three approaches to value are to 
eliminate as far as possible, the speculative degree that is in 
all valuations. Evaluation is not an exact science. 

Q. Now, getting down to the question of cash payments 
and financing, and that manner, will you please tell the Court 
and Jury what there is in VA today, how much each payments 
are required. 

A. There are many thousands of houses being sold in the 
Washington area with nothing down. 

Q. I beg your pardon, sir, I didn’t hear you. 

A. There are many thousands of houses being sold in the 
Washington area with nothing down- 

Q. That is 30 year GI, 4% % money? 

A. Twenty, Twenty live, or Thirty years. 

Q. Money insured and guaranteed by the Government? 

A. The risk portion is guaranteed. 

* * * * * 


[p. 331] By Mr. Block: 

Q. Mr. Median, did you consider these cases, these 9 of 
which we have discussed here in arriving at a fair market value 
as to the three in question? 

A. I gave consideration to the facts pertaining to this ex¬ 
tent, even in reporting them as I have previously testified here, 
that I said since the terms were such as to indicate highly 
speculative deals, the risk inherent in each case was such as to 
indicate the necessity of discounting the second trust paper 
to sound value. 

Q. Referring to the four we just indicated- 

A. Those four. So the consideration I gave them allowed 
proper weight for the speculation that was involved. 


Q. Now, let me ask you this, sir: Mr. Ricketts made quite a 
point of market data and market value. Market data, as I 
understand it, is a compilation of information upon which you 
base market value, is that correct? 

A. Market data as we speak of it is the compilation of sales 
data, several listings of several properties. That is our market 
data that we use in making our comparisons. 
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No. 12,782 
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Appellant, 

v. 

DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY, 

Appellee. 


MEMORANDUM OF JAMES C. WILKES, AMICUS CURIAE 


This memorandum is filed pursuant to order entered herein on 
October 11, 1956, appointing amicus curiae, and letter bearing even 
date therewith from the Clerk of this Court requesting answers to the 
following questions: 

QUESTION 1 : May there be, in connection with eminent domain, two 
fair market values for a given piece of property — one a cash value and 
the other a value upon terms ? 

The subject matter with which the court is dealing is just com¬ 
pensation for the home of Mayme J. Riley, which was taken by the 
District of Columbia Redevelopment Land Agency under the powers 
of eminent domain. The subject property falls into the class of housing 
for the lower income group. The individuals comprising the market 
demand at the time of the taking fall into two groups. The first group 
might be termed as the "cash market" for such housing and consists 
of dealers in such homes who purchase for cash for the purpose of 
re-sale to the home buyer, and thus is analogous to a "wholesale market." 
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The second group might be termed as the "consumer market" and con¬ 
sists of individuals of the lower income level who are unable to pay 
cash for the purchase of a home to be occupied by their families. 

A "dealer" in real estate is one who engages in the business of 
purchasing properties at the lowest available prices, and devotes his 
time and energy to locating sellers who sell for a price below the 
market in order that a profit will result from the resale thereof. Such 
sales to the dealer are often the result of economic coercion or other 
necessitous circumstances. This "dealer" is frequently referred to 
in the market as a "speculator", and he is not interested in purchasing 
property at other than a bargain price. 

It therefore appears that two "markets" exist for the subject 
property; and, in the sense that "fair market value" is the price which 
would result from open market negotiations by one who is willing but 
not obliged to sell to one who desires but is not obliged to buy, a different 
"fair market value" would result from a sale on the "cash-dealer market" 
than would result from a sale on the subject "consumer market". 

The question therefore resolves itself, within the Subject factual 
background, to whether or not, for the purposes of ascertaining just 
compensation guaranteed to an owner under the Fifth Amendment, 

"fair market value" is confined to the "cash market". Is the cash price 
the yardstick of value? Does there exist within the Constitutional 
guarantee of just compensation a "fair market value for a given piece 
of property upon terms ?" 

In the first condemnation case brought before the United States 
District Court for the District of Columbia by the subject Agency 
regarding the Southwest Washington project area, District of Columbia 
Redevelopment Land Agency v. 70 Parcels of Land, etc., et al ., 

District Court Docket No. 3433, the Honorable Judge Robert M. Wilkin, 
in charging the jury, stated as follows: 
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,r ***fair market value Is what the property 
would sell for in cash or on terms of reasonable 
credit , by one who is willing but is not obliged 
to sell to one who desires but is not obliged to 
buy." (Emphasis Supplied) 

In Staley v. United States, No. 13584, now pending before this 
Court, the Honorable Judge F. Dickinson Letts charged the jury as 
follows (Tr. 1632): 

"By fair market value is meant what the 
property would sell for in cash, or on terms 
of reasonable credit by one who is willing but 
is not obliged to sell, to one who is willing but 
not obliged to buy." (Emphasis Supplied) 

The above instruction in identical form was prepared by and presented 
to the Court by the Department of Justice in that case. 

It therefore appears that a sale "on terms of reasonable credit" 
has heretofore been recognized by the Bench and Bar in the District of 
Columbia as coming within the scope of "fair market value" and that 
just compensation is not restricted to what the property would sell for 
in the "cash market". 

The problem of "two markets" for property taken by eminent 
domain was before the United States Supreme Court in the case of 
United States v. New River Collieries , 262 U.S. 341. There the 
Supreme Court held that where there are two markets for property 
taken by eminent domain, just compensation under the Fifth Amendment 
guarantees to the owner that he receive the higher market price repre¬ 
senting the full money equivalent of the property taken, and further 
held that evidence of sales on the lower market was properly excluded. 

There the two markets involved were the export market and the 
domestic market for coal, the former being the higher market. The 
owner was in the higher market and a demand existed in such market. 
The United States contended that it should have been allowed to offer 


evidence of the "real" value as distinguished from the market value and 
to introduce evidence of prices on the lower market. The court stated 
at page 344: 

"Where private property is taken for 
public use, and there is a market price pre¬ 
vailing at the time and place of the taking, 
that price is just compensation. *** More 
would be unjust to the United States and less | 
would deny the owner what he is entitled to. | 

and continuing on page 345 the Court further stated in pertinent part 


"The lower court rightly held that marke 
prices prevailing at the times and place of the 
taking constitute just compensation. 

"Nor was it error to exclude evidence of 
the market prices of coal for domestic use, 
and to hold that market prices for export coal 
controlled. The owner cannot be required to 
suffer pecuniary loss. * * * 

"The owner was entitled to what it lost by 
the taking. That loss is measured by the 
money equivalent of the coal requisitioned". I 

The Court then concluded that the owner had the right to sell in the 
higher market. This case is not to be construed, of course, as holding 
that the price paid in the single sale to Mayme J. Riley on terms of 


credit constitutes just compensation. It does establish! the "higher 
market concept" and makes clear that "fair market value" for the 

purposes of this case, should not be confined to the "cash-dealer 

I 

market", but should extend to the "consumer market" 6n "terms of 
reasonable credit". 

Another definition of "fair market value" which has been ex- 

i 

pounded by the courts recognizes the existence of a "cash market" 
and of a "credit market" and includes both within the scope of just 
compensation, but limits a sale in the latter market to| terms 
"equivalent to cash". Such definition tacitly admits thit there does 
exist within the constitutional guarantee of just compensation a "fair 
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market value for a given piece of property upon terms. " Such definition 
was applied by the Supreme Court of the United States in Kerr v. South 
Park Commissioners, 117 U.S. 379, 386-387; Shoemaker v. United 
States , 147 U. S. 282(and this Court below), and elsewhere in Laflin v. 
Chicago W. & N. R. Co., 33 F. 415, 418. 

In defining the limits of just compensation and of fair market value 
the courts have applied a variety of terms. But it is firmly established 
that the concept has not been reduced to a fixed formula. The Supreme 
Court in United States v. Cors, 337 U. S. 325, 332 stated in this regard 
as follows: 

"The (Supreme) Court in its construction of the 
constitutional provision has been careful not to reduce 
the concept of f just compensation to a formula. The 
political ethics reflected in the Fifth Amendment 
reject confiscation as a measure of justice. But 
the amendment does not contain any definite standards 
of fairness by which the measure of f just compensation* 
is to be determined. United States ex rel. T. V. A. 
v. Powelson , 319 U. S. 266, 279-280; United States 
v. Petty Motor Co. , 327 U. S. 372, 377. The Court 
in an endeavor to find working rules that will do 
substantial justice has adopted practical standards 
including that of market value. United States v. 

Miller, 317 U. S. 369, 374. But it has refused to 
make a fetish even of market value, since that 
may not be the best measure of value in some 
cases.** 

Later the Supreme Court made clear that monetary market value 
is not a fixed standard, United States v. Toronto, Hamilton & Buffalo 
Navigation Co. , 338 U.S. 396, 402, wherein is stated: 

"Perhaps no warning has been more repeated 
than that the determination of value cannot be 
reduced to inerrorable rules. Suffice to say 
that the balance between the public* s need and 
the claimant's loss has been struck, in most 
cases , by awarding the claimant the monetary 
"market value" of the property taken. See 
United States v. Miller, 317 U.S. 369, 374 
(1943). Usually this is a practical standard; 
usually that approaches the * just compensation 
demanded by the Fifth Amendment." (Emphasis 
supplied). 
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In United States v. Rayno, et al ., 136 F. 2d 376, j378, appears 
the following: 

"The Supreme Court has recently said that 
f The Fifth Amendment of the Constitution provides 
that private property shall not be taken for public 
use without just compensation. Such compensation 
means the full and perfect equivalent in money of 
the property taken. The owner is to be put in as 
good position pecuniarily as he would have occupied 
if his property had not been taken. T (citing United 
States v. Miller ). But that court in die same case 
refrained from attempting to state any specific 
formula of general application by which to deter¬ 
mine an owners indemnity. It said that the courts 
early adopted the concept of market value, that is, 
what a willing buyer would pay and a willing seller 
accept in cash for the property at the time of the 
taking, but it left determination of the proper ele¬ 
ments for consideration in arriving at this figure 
to decision in specific cases as they arise." ! 

And the Court in Pore v. United States, 97 F. Supp. 239, 243, 
states: 

"In determining what is f just compensation', 
each case must be decided upon its individual facts; 
no formula, no rigid rules exist for determining 
what is 'just compensation' under all circum¬ 
stances and in all cases. Courts are guided to 
their conclusions by certain broad principles, 
well known, often quoted, and often difficult of 
application in specific instances. * ♦ * It is held, 
generally, that just compensation is the value of the 
property in the free, open market, and that the 
value is determined as of the date of taking. Gain 
to the taker is held immaterial, loss to the owner 
being considered a good measure of value. * * * 

Just compensation may include all elements of 
value that were in the property, but it does pot 
exceed market value fairly determined, nor does 
it include incidental or indirect loss. When there 
is a free market at time and place of taking, the 
prevailing price therein is just compensation." 


v 
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In Seaboard Air Line Ry . v. United States , 261 U.S. 299, 304, 
the Supreme Court further declared: 

"The compensation to which the owner is 
entitled is the full and perfect equivalent of the 
property taken. It rests on equitable principles 
and it means substantially that the owner shall 
be put in as good position pecuniarily as he 
would have been if his property had not been 
taken." 

It therefore appears that the Court has the power and the dis¬ 
cretion, without being restrained by binding precede nt, to determine 
the proper elements of just compensation applicable to the subject 
circumstances. 

QUESTION 2: If so, is the cost of credit the difference between those 
values? 

It would be unrealistic and clearly erroneous to conclude that 
cost of credit is computed by subtracting what the subject property 
would sell for on the "cash-dealer market" from the price which would 
result from a sale of the subject property on the "consumer market" 
on terms. Such would carry with it the unwarranted assumption that 
such home buyer on the consumer market would not have paid the full 
sales price in cash if he were in a position to do so, and the further 
baseless assumption that deferred purchase money notes secured by 
the property sold, and to the payment of which the purchaser has 
pledged his credit, have no value over and above the "cash market" 
price. The very existence of dealers in the market further refutes 
such conclusion. 

Such a position has been conclusively excluded by the Supreme 
Court of the United States in Kerr v. South Park Commissioners and 
Shoemaker v. United States , supra, wherein what a property would 
sell for on terms" equivalent to cash" was included as an alternative 
higher valuation for purposes of just compensation. 


8 


QUESTION 3: Does the Constitution include cost of credit as an element 
■“—————— 

of just compensation in the case of a piece of property exclusively or 
more readily marketable upon a term basis ? 


In the case of United States v. General Motors Corp ., 323 U. S. 
373, 377-379, the Supreme Court of the United States discussed the 
scope and meaning of the subject constitutional provision and stated 
in pertinent part at page 379: 


"In the light of these principles it has been 
held that the compensation to be paid is the value 
of the interest taken. Only in the sense that he is 
to receive such value is it true that the owner 
must be put in as good position pecuniarily as 
if his property had not been taken." (Emphasis 
supplied) 

It is clear that cost of credit adds nothing to value. Hence, the Consti¬ 
tution does not include cost of credit as an element of just compensation. 


QUESTION 4: If so, how is the cost of credit in such a| 


case to be 


determined? 

Although the question is put in manner which would call for an 
answer only in the event of an affirmative answer to "Question 3", 
an answer thereto is pertinent in the light of the issues before the court 
and is therefor submitted. 

In view of the fact that the Supreme Court of the [United States, 
this Court, and our local United States District Court tave recognized 
as cited above, that what a property would sell for on terms is included 


as an alternative higher valuation for purposes of just compensation, 
while on the other hand the cost of credit is not an element of just 
compensation, the question arises as to how is the cost of credit to be 
determined? 

It should be noted at the outset that this raises no great problem 
with respect to a statement of the objective test for determining just 



compensation, which has been defined as fair market value, which is 
what the property would sell for in "cash or on terms of reasonable 
credit," or, if you should prefer, "cash or on terms of reasonable 
credit equivalent to cash". The major difficulty is confronted upon 
the determination of the weight which should be given to a sale of 
the property taken or to a sale of comparable property. A free, 
open market sale of the property taken within a reasonable time of 
the valuation date is, of course, the "starting point" in a case involving 
a determination of the value of such property, is "evidence of the highest 
order," and its probative force must be overcome by competent and 
compelling evidence. But a sale is a fact that occurred in the market 
place, as distinguished from an objective standard of value, and the 
terms inherent therein and the factual circumstances surrounding it 
are subject to and require scrutiny by the court and by the jury. The 
development of such facts incident thereto is not to be denied upon 
the theory that such involves subjective inquiry that the courts will not 
indulge in. 

The subject inquiry is whether or not total sales price of the same 
or similar property sold upon terms contains, as a constituent part 
thereof, the cost of credit. Under certain market conditions, such as 
limited supply and very great demand for property constituting security 
for the payment of deferred purchase money, wherein a re-sale could 
easily be effected, should foreclosure become necessary, at a price 
not less than balance due plus costs, and where the purchaser is honest 
and financially responsible, it may be that the interest on the indebted¬ 
ness may be deemed sufficient by a reasonable seller as return on his 
investment, in which case total sales price would not have been increased 
by cost of credit. 

The weight to be given to evidence of a sale might well be 
measured by determining, first, whether the interest charged would 
be considered by a reasonable seller in the market as sufficient com¬ 
pensation to off-set the risks involved in the term sale which was offered 
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into evidence, in the light of the surrounding facts. If you should con¬ 
clude that such interest charged is not reasonably sufficient to com¬ 
pensate the lender under the risks involved, then you might further 

i 

consider the probable future return of principal represented by 
deferred purchase money notes, taking into account the Elements of 

l 

risk involved, and consider the excess over such probable return of 
principal as the cost of credit which is not taken into consideration in 
determining just compensation. 


Such a measurement of the cost of credit element of total sales 

■ 

price in a sale on terms of credit is not without its shortcomings. But 

| 

it is submitted that such comes close to a test fair to both the owner 

j 

and to the condemnor. It would be manifestly unjust to adopt a 
rule which would require an arbitrary discount of deferred purchase 
money notes to determine the cost of credit. Such would be tantamount 
to hypothetically requiring a forced sale of such notes. !a. hypothetical 
reasonable seller holding deferred purchase money note? might reasonably 
be unwilling to sell them at a discount or at the market discount to one 
who is not so familiar with the property, the neighborhood, the purchaser 
of the property, and other risk factors. In this instance, value to the 

reasonable holder of the note should be the test. If sucii hypothetical 

I 

seller were to reasonably consider that under the factual circumstances 
the face value of such a note were the equivalent of case, would ulti¬ 
mately pay-out, and that the interest alone represented reasonable 
return for the use of money, then cost of credit would not be a constituent 
of total sales price. Of course, the contrary would be true under the 
opposite assumption. 


QUESTION 5 : Under existing legislation, what measure of relief, if 
any, can lawfully be accorded to persons situated as is Mrs. Riley — 
such as condemnation of the outstanding notes, or reduction of their 
amount, or limitation of the recourse of the noteholder^ to the fund 
created by condemnation of land ? 
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It is doubtful that the condemnor here has the statutory authority 
to acquire by condemnation promissory notes which are secured by 
trusts in the taking area. Condemnation of the land for the subject 
public purpose exti nguishes the lien of the deed of trust upon the 
property taken as an incident thereto. It would appear, therefore, that 
an attempt to condemn the separate individual obligation would be 
grounded upon a "private end", as distinguished from a "public purpose." 
Moreover, reduction of principal due thereon or limitation of the recourse 
of the holders thereof to the condemnation award would most likely 
constitute impairment of the obligations of contract. 


Respectfully submitted. 


JAMES C. WILKES 

500 Tower Building 
14th & K Streets, N. W. 

i 

Washington, D. C. 
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UNITED STATES COURT OP APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12782 


MAYME J. RILEY, Parcel 372, Lot 12, Square 590 , 

APPELLANT, 

v. 

DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY, 
I APPELLEE. 


Memorandum of Marvin J. Sonosky, Amicus Curiae 

The Court is here confronted with a "hard" case 
which appeals to the social conscience of the community. The 
peculiar facts of the case and the circumstances under which 
the penurious home owner must compete with her Government 
point up the unfairness of the contest (slip op., pp. 13-14 
(May 17, 1956)). The Riley situation invites relief if it 
can be lawfully accorded. At the same time the appellee, as 
reflected in its petition for rehearing en banc, is concerned 
with this Court*s scope of appellate review of a "Jury" ver¬ 
dict in condemnation cases. 

The Clerk*s letter of October 11, 1956, to amicus 
posed five questions. The first four suggest a distinction 
in the standard of market value, depending on the cash or 
credit element. As to this, we feel there is but a single 
objective standard of market value (infra, pp. 2-4 ). The 


fifth question asks whether existing legislation permits any 

legal relief to a landowner in Mrs. Riley*s position. As to 

§ 

this, we point out that a condemnation proceeding is not a 

1 

common law action within the scope of the Seventh Amendment 

* i 

and therefore this Court is vested with the power to re- 
examine the facts on which the verdict of the "Jury" was pre¬ 
dicated and to grant appropriate relief by way of a new 
trial or by way of a new trial conditioned on "additur" 

i 

(infra, pp. 4-9). 


I. 

fair market value . j 

Just compensation under the Fifth Amendment is most 
frequently measured by the fair market value of the property 

on the date of the taking. "Fair market value", [the cases 

j 

teach, is a theoretical thing. It is the phantom price re- 

i 

suiting from hypothetical negotiations between an Imaginary 
buyer and seller with both fictional parties willing and well 
informed and neither under compulsion. Within this elastic 
definition there is ample room for the evaluator to ascribe 

intents and desires to the mythical buyer and seller, often 

I 

resulting in a valuation more partisan than neutral. 

In this fanciful market, the single factor of 
greatest influence on the fictitious buyer and seller would 
be the price for which the same or similar property sold in 
the open market. Timely sales of comparable property are 
the best evidence of the value of the property under valua¬ 
tion (slip op., pp. 7-8 (May 17* 1956)). Such skies provide 
a realistic basis for comparison. So far as possible, they 
eliminate the arbitrary and frequently colored Judgments of 


There is but a single objective stahdard of 



fifth question asks whether existing legislation permits any 
legal relief to a landowner in Mrs. Riley*s position. As to 
this, we point out that a condemnation proceeding is not a 
common law action within the scope of the Seventh Amendment 
and therefore this Court is vested with the power to re¬ 
examine the facts on which the verdict of the "jury* was pre¬ 
dicated and to grant appropriate relief by way of a new 
trial or by way of a new trial conditioned on "additur" 
( infra , pp. 4-9). 

I. There is but a single objective standard of 
fair market value. 


Just compensation under the Fifth Amendment is most 
frequently measured by the fair market value of the property 

4 , 

on the date of the taking. "Fair market value", the cases 

'• i *■ 

teach, is a theoretical thing. It is the phantom price re¬ 
sulting from hypothetical negotiations between an imaginary 

* V . 

buyer and seller with both fictional parties willing and well 
informed and neither- under compulsion. Within this elastic 

definition there is ample room for the evaluator to ascribe 

' * ' 

Intents and desires to the mythical buyer and seller, often 
resulting In a valuation more partisan than neutral. 

r 

. In this fanciful market, the single factor of 

w ' . ' * 

greatest influence on the fictitious buyer and seller would 

* 

be the price for which the same or similar property sold in 
the open market. Timely sales of comparable property are 
the best evidence of the value of the property under valua¬ 
tion (slip op., pp. 7-8 (May 17, 1956)). Such sales provide, 
a realistic basis for comparison. So far as possible, they- 
eliminate the arbitrary and frequently colored judgments of 



- 3 - 


i 

the evaluator and provide the courts with the nearest ob¬ 
jective approach to the target of true market value. 

■ 

I 

If two standards of value were adopted j, one for 
cash and one for credit,' there would be danger t^iat the only 
sales admissible as evidence on the "cash standard" would be 


those where the entire consideration was in cash|. For all 
practical purposes, this would exclude the most reliable 
independent evidence of market value—sales in the open mar¬ 
ket of comparable property. Forest Preserve Dlsjt. v. 

Barehard , 293 Ill. 556, 127 N.E. 878 (1920); Sheehy v. 
Inhabitants of Waymouth, 266 Mass. 165, 164 N.E. 819 (1929)* 
Bartlett v. Medford , 252 Mass. 311, 312, 147 N.E|. 739 (1925). 


Realistically viewed, most sales are for cash, in 

I 

the sense that the seller is paid for his equity. The fact 
of the market place, however, is that, except fcjr the purchase 
money mortgage or its equivalent, the cash paid|by the buyer 
generally is obtained from a financing institution by loan 
secured by the property. To assume that in eveij'y instance 
a buyer would pay less and a seller take less f<j>r cash than 
for credit is to compound the fiction of market value. The 
ordinary sale of real property calls for financing. The price 
in the market reflects that financing. The cost of credit so 
far as it enters into the negotiations is in the final price. 
Just as the anticipated cost of a new roof or heating plant is 
assimilated into the agreed selling price. 

The individual circumstances of buyer and seller 

cannot be examined to determine whether cash or credit made a 

r 

difference in the selling price. In our own tites, there have 
been periods when the money market was such thqt cash could 
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-earn so little that sellers refused cash and insisted on time 
payments at prescribed Interest rates. To distinguish be¬ 
tween cash and credit would mean either arbitrary discount 
for cash or a subjective determination of whether payment 
in cash affected the price in a particular sale. Arbitrarily 
to discount the selling price for cash is to alter the fact 
of the market place. The final sales-figure, the product of 
fair negotiations, constitutes the market. In it merge all 
the considerations and elements of bargain leading up to the 
sale and resulting in the negotiated price including the cost 
of credit. 


This discussion forecasts our answer to the first 
four questions posed in the Clerk*s letter to amicus . With 

all of its frailities', "fair market value" is the most objec- 

} 

tive standard of Just compensation achieved by the Judicial 
process. To adopt "cash" and "credit" as separate standards 
of value would be a deviation in the direction of subjective 
rather than objective testing. Market value cannot change de¬ 
pending on the economic status of a particular buyer or seller. 
The Riley house was worth no more or no less if owned by a 
large real estate corporation or a person who did not wish to 
be paid in cash. It was worth no more or less whether a 
particular purchaser was ready to pay cash of his own or cash 
borrowed from a loan company or credit by way of a purchase 
money instrument. 

II. Under the law governing condemnation proceed¬ 
ings in the District of Columbia, this Court has power to re¬ 
examine the evidence on which the condemnation "Jury*s" ver- 
diet was based. . ■ ‘ 
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We address ourselves to the fifth question posed 
In the Clerk*s letter to amicus . Assuming that the condem¬ 
nation of the outstanding notes, or reduction of their amount, 

i 

Is required for a public purpose and within the power of the 
condemnor, we do not see how this Court sua sponite may properly 
compel such action. The suggestion that noteholders may be 
limited to the condemnation award raises problems of impair- 
ment of contract. If we are correct In our vie^ concerning 
this Court*s power to re-examine the evidence, there is no 
advantage in exploring the possibilities suggested by the 
fifth question. 

The appellee*s chief concern is with the scope of 
this Court's appellate review. It contends for !the rule that 
federal appellate courts lack the power to examine into the 
facts on the theory that this constitutes Invasion of the 
Jury's domain (Petition for rehearing, pp. 1-6). 

It Is true that the Seventh Amendment preserves the 
right of trial by Jury in suits at common law and limits the 
power of the court to deal with facts by specifying that "no 
fact tried by a Jury, shall be otherwise reexamined in any 
Court of the united States, than according to the rules of 
the common law." This means trial by a Jury of twelve and it 
means that "no other mode of reexamination is allowed than 
upon a new trial, either granted by the court in which the 
first trial was had ***, or ordered by an appellate court for 
an error in law; ***." Capital Traction Company v. Hof, 17^ 

U.S. 1, 13 (1899). 

' 

But here we do not have a common law potion and here 
there was no Jury trial. This Is a statutory proceeding to 


which the Seventh Amendment has no application. And the 
condemnation "Jury* which heard Mayrae Riley*s case is not a 
Jury within the Seventh Amendment. It consists of five, not 
twelve, members and it reaches .its verdict by a majority vote 
(16 D.C. Code (1951), secs. 629 and 633). Uhlted States v. 
Kennesaw Mountain Battlefield Ass*n. , 99 F.2d 830, 834 (C.A. 

5, 1938), certiorari denied 306 U.S. 646; Cummings v. Boston 
& M.R.R., 212 F.2d 133, 137 (C.A. 1, 1954); City and County 
of Honolulu v. Uhlted States , 188 F.2d 439, 461-462, and cases 
cited in note 18 at p. 462 (C.A. 9, 1951); United States v. • 
243.22 Acres of Land , 4l F.Supp. 805, 806 (E.D. N.Y. 1941). 

The Act of March 1, 1929, c.4l6, 45 Stat. 1415 
(16 D.C. Code (1951), secs. 619-644), governs this condemna¬ 
tion proceeding (Jt. App., 1), as it does all condemnation : 

j . * » 

proceedings in the District of Columbia. Section 16 of that 

4. 

Act vests the district court with broad powers which con¬ 
ceivably permit an award beyond ordinary concepts of fair 
market value (16 D.C. Code (1951), sec. 634). Under section! 

1 

16 the trial court may grant a new trial upon the same 
grounds as in other trials at law and, in addition, upon the 
ground that the award "is, in the Judgment of the court, 
grossly excessive, or inadequate, or otherwise unreasonable 
or unjust " (emphasis supplied). 

The appellate Jurisdiction of this Court in this 

case is found in section 20 of the Act of March 1, 1929 (16 

1 / 

D.C. Code (1951), sec. 638), which provides: 


1/ The general appellate Jurisdiction of this Court rests 
on 2o U.S.C. 1291. We see nothing to indicate that 
section 20 of the 1929 Act is not in force. It is not 
mentioned in the reviser*s notes to 28 U.S.C. 1291. 
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"Any party aggrieved by any final Judg¬ 
ment [in a condemnation proceeding under the 
1929 Act] may appeal to the United States 
Court of Appeals for the District of Columbia, 
and upon such appeal said court shall have 
power to review said Judgment and affirm, 
reverse, or modify the same as on appeals in 
other actions at law." 


This Court is not limited to the restricted con¬ 
cept of appellate review contemplated by the Seventh Amend¬ 
ment. It is free to re-examine the facts on which the so- 
called "Jury*s" verdict rests and, if it concludes the Judgment 
is "inadequate, or otherwise unreasonable or unjust", it may 
grant appropriate relief. The appellee reminds |the Court of 
"the limited nature of its review of Jury verdicts in condem¬ 
nation cases" referring to Murray v. united States , 76 U.S. 

1 

App. D.C. 179, 130 F.2d 442, 444 (1942) and cashs there cited 
(Petition for rehearing, p. 3). But in those cases, the dis¬ 
tinction was not drawn between statutory proceedings and 
common law actions under the Seventh Amendment. 


1 

The question here is whether the award below was 

! 

"inadequate, or otherwise unreasonable or unjust" within the 
meaning of section 16 of the 1929 Act (16 D.C. Code (1951)> 
sec. 634). The quoted phraseology is broad and comprehensive. 
It is even extra-legal in concept. Put plainly, it calls 
upon the courts to do what is right. This provision is found 


in no other federal condemnation statute. It whs designed 
for the District of Columbia only. It affords broad leeway 

in determining whether in all the circumstances the product 

I 

of the five-man Jury is inadequate, unreasonable or unjust. 


This Court is not bound by the stringent limits of the Seventh 

Amendment since this is not a common law actiori and neither 

1 

Mayme Riley nor the condemnor had the Jury trial intended by 

l 

the Amendment to safeguard their rights. 
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Here the court below denied the motion for a new 
trial made on the specific grounds that an award which left 
widow Riley homeless and out of pocket $1,902.30 was grossly 
inadequate, unreasonable and unjust (jt. App., 12). If this 
phrase means what it says, the way is open for this Court 
either to grant a new trial unconditionally or to require 
"additur" (grant of a new trial unless the appellee agrees 
to increase the award by an amount fixed by this Court). 

It is within the power of this Court to require 
"additur. " Remittitur (grant of a new trial unless plaintiff 
accepts a reduced Judgment) is firmly established in the 
federal courts. See the cases cited in the dissent in Dlmlck 
v. Schiedt, 293 U.S. 474, 493 (1935). 

In a closely divided decision, the Supreme Court 
held that in a common law action for personal injuries 
"additur" was forbidden by the Seventh Amendment because the 
practice was unknown at common law at the time of the adop¬ 
tion of the Amendment. Dlmlck v. Schiedt, 293 U.S. 474 
2 / 

(1935). 

But additur is permissible in condemnation pro¬ 
ceedings since such proceedings are statutory and the Seventh 
Amendment right to Jury trial does not attach to them. United 
States v. Kennesaw Mountain Battlefield Ass f n. , 99 F.2d 830, 
834 (C.A. 5 > 1938), certiorari denied 306 U.S. 646. In the 
Kennesaw case, the circuit court of appeals held that the 
district court did not err in requiring additur as a condition 


2/ Dimick v. Schiedt was a 5 to 4 decision. The dissenters 
were Mr. Chief Justice Hughes and Justices Stone, Brandeis 
and Cardozo. 


I 
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precedent to denial of the landowner*s motion for a new 
trial. The rule of Dlmlck v. Schledt was held inapplicable 
( idem , p. 835). This was so even though there was a full 
Jury and the trial was in conformity with state |aw. 

Since federal appellate courts may allow remittitur 
in common law actions ( Hansen v. Boyd , l6l U.S. ^97, 4ll 
(1896); Lalley v. Escoett, 79 U.S. App. D.C. 306^ 307 (1945), 
146 F.2d 667; Becker Bros, v. United States , 7 F.2d 3, 9 
(C.A. 2, 1925)), as well as in condemnation case^ ( Uhited 
States v. Certain Parcels of Land, Etc. , 149 F.2d 81, 83 
(C.A. 5, 1945)), there would seem to be no reasoji why they 
may not allow additur in condemnation cases not [cithin the 
scope of the Seventh Amendment. | 


In view of the broad language of the special 

* 

statute governing District of Columbia condemnation pro¬ 
ceedings, authorizing a new trial where the award is "inade¬ 
quate, or otherwise unreasonable or unjust" and since this 


is not a proceeding under the Seventh Amendment, we believe 
this Court may order a new trial with or without additur. 

Respectfully submitted. 


/s/ Marvin J. Soncsky 


onos 


1028 Connecticut Avenue, N. W. 
Washington 6, D. C. 

Amicus Curiae 


I hereby certify that on November 15, 1956, I served 
this memorandum on the parties to this appeal by mailing a 
copy to John J. Spriggs, Jr., Esquire, attorney, 1 for the ap¬ 
pellant, 1118 14th Street, N. W., Washington, Di C., and a 
copy to Perry W. Morton, Esquire, Assistant Attorney General, 
Department of Justice, Washington 25, D. C., attorney for 
the appellee. 
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The District of Columbia Redevelopment Land Agency, ap- 

„ pellee herein, for reasons stated in the following answer moves 

this Court for lejgjg to file said answer. 

. j r+gjQS ^ n/tJ Perry W. Morton, 

(ft 1 * 60 v ‘ * t r rv rirC uH Assistant Attorney General, 

' District of ^ ^ Roger P. Marquis, 

r . u \ZpO Reginald W. Barnes, 

"VllSl Attorneys, 

- 1 ^ j u ^feujztWepartment of Justice, Washington, D. C. 

. 

- ANSWER OP APPELLEE, DISTRICT OP COLUMBIA REDEVELOP¬ 

MENT LAND AGENCY, TO NEW MATERIAL INTRODUCED BY 

MARVIN J. SONOSKY, AMICUS CURIAE 

k 

Point II of Mr. Sonosky’s memorandum as amicus curiae 
(Memo. pgs. 4-9) is unrelated to the questions propounded by 
certain members of this Court. The argument thus advanced 
has not previously been urged in this case but is demonstrably 

( 1 ) 
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fallacious for several reasons. Appellee feels that in the in¬ 
terest of clarification this Court should have the benefit of a 
brief answer to that argument. 

1. The Act of March 1,1929, does not enlarge this Court’s 
power and duty of review in a condemnation case so as to in¬ 
clude consideration of the weight of the evidence .—This Court 
is charged with the same power and obligation of review as the 
courts of appeals in the other ten circuits. The courts of ap¬ 
peals in this and the other circuits are granted power of re¬ 
view in 28 U. S. C. sec. 2106, which states: 

The Supreme Court or any other court of appellate 
jurisdiction may affirm, modify, vacate, set aside or re¬ 
verse any judgment, decree, or order of a court lawfully 
brought before it forjeview,and may remand the cause 
and direct the entry of such appropriate judgment, de¬ 
cree, or order, or require such further proceedings to be 
had as may be just under the circumstances. 

Hie Act of March 1,1929, provides, as to condemnation pro¬ 
ceedings, that: 

Any party aggrieved by any final judgment in a pro¬ 
ceeding under sections 16-619 to 16-644 may appeal 
therefrom to the United States Court of Appeals for 
the District of Columbia, and upon such appeal said 
court shall have power to review said judgment and 
affirm, reverse, or modify the same as on appeals in other 
actions at law. (Title 16, D. C. Code, sec. 638.) [Em¬ 
phasis supplied.] 

Thus, if anything, this Court’s review of condemnation 
judgments is more limited than in any other case. It certainly 
is no broader under these s tatuto r y provisions. Mr. Sonosky 
arrives at a contrary conclusion by reference to section 16 of 
the 1929 Act (Title 16, D. C. Code, sec. 634), which relates 
to the powers of the trial court to grant a new trial. Since it 
deals only with trial courts, it negatives rather than supports 
the notion that Congress intended to provide for an unusually 
broad scope of review by this Court. 
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Moreover, Mr. Sonosky’s premise, that section 16 granted 
to the trial court extraordinary powers, is false. The section 
provides: 

The [trial] court shall have power to set aside or 
vacate the verdict of the jury, or any award contained 
therein, and to grant a new trial upon the same grounds 
as in other trials at law and upon the ground that said 
verdict, or any award contained therein is, in the judg¬ 
ment of the court, grossly excessive, or inadequate, or 
otherwise unreasonable or unjust. (Title 16, D. C. 
Code, sec. 634.) 

This is no more than an explicit statement of the long 
established power and duty of the trial judge to act as a 
thirteenth juro^m confirming cm* rejecting a verdict. McBride 
v. Neal, 214 Fr2d 966,968 (C. A. 7,1914); Binder v. Commer¬ 
cial Trawlers Mut., Acc. Ass’n., 165 F. 2d 896, 902 (C. A. 2, 
1947); 6 Moore’s Federal Practice, 59.08 [5], page 3818. 

Congress did not designate the three judges of a bench of 
this Court as the fourteenth, fifteenth, and sixteenth jurors. 
Congress did provide for the kind of review advocated by Mr. 
Sonosky in the special procedure relating to Tennessee Valley 
Authority condemnations. As the Supreme Court said, the 
purpose of section 25 of that Act “was to free the circuit court 
of appeals from the strictures commonly applicable to its re¬ 
view of disputed questions of fact.” IJruled States ex reL 
T. V. A. v. Powelson, 319 U. S. 266, 272 (1942). The 1929 
Act does not show any comparable intention of Congress, like 
the T. V. A. Act, where “An independent revaluation of the 
property condemned is contemplated.” 319 U. S. at page 273. 

Mr. Sonosky’s implications that both this Court and counsel 
for the parties mistook the law when they applied to cases under 
the 1929 Act the same standards of review long existing in the 
District of Columbia as to condemnation proceedings is plainly 
unwarranted. It is Mr. Sonosky who is wrong, not decisions 
such as Murray v. United States, which we have previously 
cited (Petition for Rehearing, p. 3). 

In particular, this Court in Willis v. United States, 69 App. 
D. C. 129, 99 F. 2d 362 (1938), considered the provisions of 
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the 1929 Act in detail and applied to a case thereunder the usual 
standard of review. It indicated that the new language of sec¬ 
tion 16 meant “grave error of fact indicating plain partiality 
or corruption.” 

2. This Court does not have the power in this case to grant 
anadditur. —Mr. Sonosky suggests (Memo. p. 8) that under the 
authority of United States v. Kennesaw Mountain Battlefield 
Assn., 99 F. 2d 830 (C. A. 5,1938), certiorari denied, 306 U. S. 
646 (1939), this Court has power to grant an additur. We do 
not agree since we think (1) the case is no precedent as to 
powers of this Court rather than the district court and (2) 
the case is wrong. See Vol. 6, Moore’s Federal Practice, 
59.05 [4], page 3754. Judge Lovett in the Southern District 
of Georgia has refused to follow the doctrine in United States 
v. 340 Acres of Land, 54 F. Supp. 457 (S. D. Ga. 1944). The 
Kennesaw Mountain case has been infrequently cited. It has 
been cited mainly for the proposition that State law does not 
apply in eminent domain proceedings by the United States. 
Regarding additur the only case other than the Georgia case 
supra, that has been found is Cummings v. Boston & M. R. R., 
212 F. 2d 133 (C. A. 1, 1954), a suit under the Federal Em¬ 
ployees Liability Act. The First Circuit is thus careful to point 
out it is correcting an error of law not of fact. The Court in 
regard to the plaintiff’s assertion that the damages were inade¬ 
quate said that the district court’s ruling on it would be sus¬ 
tained since there was no showing of abuse of discretion. Later 
regarding the additur the Court states, page 137: 

In the instant case we are not making any factual 
finding in increasing the jury verdict. The parties have 
stipulated that $100 was paid by the defendant to the 
railroad unemployment insurance fund. We only re¬ 
solve the legal consequences of that payment in view 
of the provisions of 45 U. S. C. A. sec. 55 and 362 (o). 
Therefore, in holding that as a matter of law $100 
should be added to the jury verdict, we are not depriving 
the plaintiff of his constitutional right to a trial by jury. 

Citing the Kennesaw Mountain case, supra. 

3. The power of review of this Court is not enlarged by the 
circumstance that condemnation is not an action under the 


Seventh Amendment of the Constitution. —Mr. Sonosky states 
the novel idea that since condemnation is a statutory and not 
a common law action under the Seventh Amendment the courts 
of appeals have broader powers of review of fact in condem¬ 
nation proceedings than in other actions. Inferentially his 
argument seems to be that it is the Seventh Amendment alone 
which precludes appellate review of facts. But the great 
similarity between the Act of March 1, 1929, regarding review 
and 28 U. S. C. sec. 2106 governing other circuits points up 
clearly the fact that their powers of review are the same. Con¬ 
gress in the T. V. A. Act and the Supreme Court in Kohl v. 
United States, 91U. S. 367 (1875), and other cases, have under¬ 
stood that the Seventh Amendment was not controlling in con¬ 
demnation proceedings. Therefore it is clear that the various 
courts of appeals in the cases cited by appellee in its petition 
for rehearing (pages 1-6), regarding the power of courts of 
appeals to review jury verdicts, were well aware of this fact. 
Mr. Sonosky’s argument, if valid, would equally apply to all 
courts of appeals and not merely that few: the District of Colum¬ 
bia Circuit. The failure of any court to take such a view itself 
demonstrates the error of the contention. 

Finally if Congress had intended the five-man jury in the 
District of Columbia to be merely advisory it would have 
spelled it out in detail. The legislative history of the Act of 
March 1, 1929, fails to disclose that Congress intended the 
five-man jury in the District of Columbia to be advisory only 
or to be treated any differently from any other jury. The plain 
meaning, of course, is that the jury would function in a similar 
manner as the common law 12-man jury as a fact-finding body. 
This has been recognized by this Court in Harman v. United 
States, 76 U. S. App. D. C. 118, 120, 131 F. 2d 441 (1942); 
Washington Home for Incurables v. Hazen, 63 App. D. C. 185, 
70 F. 2d 847 (1934); Murray v. United States, 76 U. S. App. 
D. C. 179,130 F. 2d 442 (1942). 

The review is the same regardless of how the fact-finding 
body is constituted. Thus, in Shoemaker v. United States, 
147 U. S. 282 (1893), the court held that, in reviewing the 
award of three appraisers or commissioners, it could not go 
into a consideration of the evidence absent charges of “fraud, 


corruption or plain mistake” (147 U. S. at p. 305). The same 
principle was applied to a seven-man jury in Columbia Heights 
Realty Co. v. Rudolph, 217 U. S. 547 (1910), where the court 
said (p. 560): “Even if we had all of the evidence before us, 
it would not be within our province to weigh it.” That is this 
case. 

Respectfully submitted, 

Perry W. Morton, 

Assistant Attorney General, 

Roger P. Mabqtjis, 

Reginald W. Barnes, 

Attorneys, 

Department of Justice, Washington, D. C. 

November 1956. 
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APPELLANT, 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY, 

APPELLEE. 


REPLY OF AMICUS MARVIN J. SONOSKY 
TO ANSWER OF APPELLEE 


la its motion for leave to answer Amicus Marvin 
J. Sonosky, the appellee takes the view that the Act of March 21, 
1929, c. 416, 45 Stat. 1415, does not enlarge this Court's jurisdiction 
and that this Court does not have the power to grant additur. 


But, in a less partisan moment, and when it was 
endeavoring to m a ke an objective analysis of the law, the Government 
in its handbook on "Federal Eminent Domain, Lands Division, Depart¬ 
ment of Justice (1940)" had this to say: 


(p. 843) "Appellate tribunals, as well as trial courts, 
may allow remittitur and probably additur. " 

(p. 845) "/After referring to the five-four decision in 
Dimick v. Schiedt , 293 U.S. 474 (1935£7 However, 
it has been held that there is no constitutional pro¬ 
hibition against additur in federal condemnation 




proceedings, because the Seventh Amendment 
itself does not apply to them /citing United States 
v. Keane saw Mountain Battlefield Ass'a., 99 F. 2d 
830 (C.A. 5, 1938), certiorari denied 306 U. S. 

646 (1939)7. " 


(p. 


944) "The general condemnation statute of the 
District of Columbia /Act of March 21, 19297 pro¬ 
vides that the Court of Appeals may affirm, re¬ 
verse, or modify as in other law actions. The 
question has not arisen as to whether this pa 
sian deprives the Court of any special powers 
joyed by the federal appellate courts in condemji 
tion matters. 6/ ” 


>rovi- 
srs en- 
demna- 


(p. 944, footnote 6) " 6/ The court's /Court of Appeals 

for the District of Columbia Circuit7~ power as j to 
additur and remittitur would seem greater than in 
other types of suits. ***" 


Respectfully submitted, 

I 


Marvin J. Saaosky 

1028 Connecticut Avenue, N. W. 

Washington 6, D. C. 


Amicus Curiae 



I 

! 

i 

I 

I 

i 


| 

i 

I 

j 


Ut6j £ 



PETITION OF THE APPELLEE FOR REHEARING AND 
REQUEST THAT SUCH HEARING BE HAD EN BANC 
AND MOTION FOR ORDER SUPPLEMENTING 
RECORD 



&ntteb &tate£ Court of appeals 

FOE THE DISTRICT OF COLOMBIA. CIECDIT 

- | 

No. 12782 | 

i 

Mayme J. Riley, Parcel 372, Lot 12, Square 590, appellant 

i 

v. 

District of Columbia Redevelopment Land Agency, 

appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

- | 

PERRY W. MORTON, 

A**i*tcmt Attorney General, 
ROGER P. MARQUIS, 

REGINALD W. BARNES, 

Attorney*, 

Department of Jmtioe, Wathinffton, D. G. 


United. States Court of Appeals 
For the 

fHstrict of Columbia. Circuit 

FILED JON 1 1956 


CLERK 
















INDEX 


pu< 

Petition of the appellee for rehearing and request that such hearing be 
had e» banc: 

1. The majority opinion in this case is contrary to all precedent 

in claiming authority of an appellate court to reweigh the 
evidence and the credibility of expert witnesses in reviewing 
a jury's verdict in a condemnation suit_ I 

2. The holding of the majority that the District Judge was 

derelict in his duties is unwarranted_ 4 

3. The holding of the majority that the Government's two expert 

witnesses cannot be believed is not justified_ 8 

4. The charges made by the majority opinion against presentation 

of the Government's case have no foundation in fact_ 7 

5. The novel view that persons situated like Mayme Riley must 

be defended by the court as well as by their attorneys is 
unsupportable and ignores factors operating to protect her 
rights_ 8 

6. A full hearing would, we believe, disclose several fundamental 

mistakes in the discussion of the weight of the evidenoe in 
the majority opinion of this Court_ 10 

7. The full bench of this Court should pass upon the issues here 

decided_._ 13 

Conclusion_ 16 

Certificate of counsel_ 16 

Motion for order submitting record_ 16 

CITATIONS 

Cases: 

Berman v. Parker, 348 U. S. 26_ 8,13 

District of Columbia Redevelopment Land Agency v. 47 Parcels of 
Land in Squares 538 and 683, in the District of Columbia, 

Angela Brosnan, et aL, No. 13198_ 11,14 

District of Columbia Redevelopment Land Agency v. 61 Parcels of 
Land in Squares 685, 686, 643 and B-648, in the District of 

Columbia, Thomas A. White, et aL, No. 13144_ 10,11,14 

H. <jfc H. Supply Co. v. United States, 194 F. 2d 553_ 6 

Hickey v. United States, 208 F. 2d 269, certiorari denied, 347 U. S. 

919. 13 

Hoblik v. United States, 151 F. 2d 971. 2 ,5 

Love v. United States, 141 F. 2d 981_ 2 

Miller v. United States, 137 F. 2d 592. 1 

Morton Butler Timber Co. v. United States, 91 F. 2d 884_ 6 

Murray v. United States, 76 U. S. App. D. C. 179, 130 F. 2d 442. 3 

Simmonds v. United States, 199 F. 2d 305_ 2 

United States v. Regents of New Mexico School of Mines, 185 F. 

2d 389. 5, 6 

United States v. 2.4 Acres of Larvl, more or less, etc., 138 F. 2d 295. 2,3 
3,536 Acres of Land, etc. v. United States, 146 F. 2d 872_ 2 


587621 


-1 


(X) 

























®mteb States Court of 2Knpeato 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12782 

Mayme J. Riley, Parcel 372, Lor 12, Squabs 590, appellant 

V . 

District of Columbia Redevelopment Land Agency, 

appellee 

APPEAL FROM THE UNITED STATB8 DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

PETITION OF THE APPELLEE FOE REHEAR I N G AND EEQTJEST 
THAT SUCH HEABIHG BE HAD EH BANG 

Comes now the District of Columbia Redevelopment Land 
Agency, appellee in the above-entitled cause, by the under¬ 
signed attorneys of the Department of Justice, and presents 
this petition for rehearing and requests that such hearing be 
had en banc, and in support thereof respectfully shows: 

1. The majority opinion in this case is contrary to all prece¬ 
dent in claiming authority of an appellate court to reweigh 
the evidence and the credibility of expert witnesses in review¬ 
ing a jury's verdict in a condemnation suit: Until this decision, 
the federal appellate courts had uniformly held that they 
lacked power to overturn a jury verdict in a condemnation 
case because of their views as to factual matters such as credi¬ 
bility of the witnesses or weight to be accorded particular evi¬ 
dence. The scope of appellate review of a jury verdict in 
federal condemnation cases is well stated in Miller v. United 
States, 137 F. 2d 592, 594 (C. A. 3,1943), as follows: 

It is elementary that a verdict is conclusive of the 
facts and cannot be set aside on appeal merely because 
it is against the weight of the evidence. Fairmount 

(l) 
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Glass Works v. Cub Fork Coal Co., 1933, 287 U. S. 474, 
53 S. Ct. 252,77 L. Ed. 439; Herencia v. Guzman, 1910, 
219 U. S. 44, 31 S. Ct 135, 55 L. Ed. 81; cf. Vallo v. 
United States Express Co., 1892,14^Pa. 404,23.^. 594, 
14 L. R. A. 743,30 Am. St. Rep. 741. T Moreover, when 
a trial court denies a motion for a new trial, as was done 
in the instant case, an appellate court will not itself 
reweigh the evidence if there is substantial evidence to 
support the verdict. A verdict based on conflicting evi¬ 
dence which is approved ; by the trial court is therefore 
conclusive on appeal See Philadelphia <fc R. Ry. Co. 
v. McKibbin, 3 Cir., 1910, 259 F. 476; Oliver v. Bell, 3 
Or., 1939,103 F. 2d 760. 

The Court of Appeals for the Eighth Circuit expressed the 
same rule in the following positive terms [Love v. United 
States, 141F. 2d 981,982 (C. A. 8,1944)]: 

Clearly the verdict was within the scope of the testi¬ 
mony. It cannot be said, therefore, that it is not sup¬ 
ported by substantial evidence. The record also dis¬ 
closes that the judge who heard all the testimony re¬ 
fused to grant a new trial It is the law in the federal 
courts that verdicts based upon substantial evidence are 
conclusive of the facts on appeal. Under these circum¬ 
stances we know of no rule which would authorize this 
court to hold that the verdict is inadequate and to re¬ 
verse the judgment for that reason. 

Other opinions have been equally emphatic in denying exist¬ 
ence of power to invade the jury’s domain. Thus, it is said, 
“the verdict of the jury was predicated upon substantial evi¬ 
dence, and we are not warranted in overturning it here” [3/555 
Arces of Land, etc. v. United States, 146 F. 2d 872, 874 (C. A. 
5, 1945)]; “There is nothing which settles an issue of fact 
with greater finality and conclusiveness than the verdict of a 
jury” [Hoblik v. United States, 151 F. 2d 971, 973 (C. A. 8, 
1945)]; “Since the question of credibility is for the District 
Court and the award is within the range of the testimony, the 
award cannot be set aside on appeal” [Simmonds v. United 
States, 199 F. 2d 305, 307 (C. A. 9, 1952)]. See also United 
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States v. 24 Acres of Land, more or less, etc., 138 F. 2d 296, 
297-298 (C. A. 7,1943). 

This Court has likewise previously recognized the limited 
nature of its review of jury verdicts in condemnation cases. 
In Murray v. United States, 76 U. S. App. D. C. 179, 130 F. 
2d 442,444 (1942), it declared: 

* * * We have said more than once before that it is 
the province of the jury to weigh the evidence after 
seeing and hearing all the witnesses and viewing the 
premises, and when they reach a valuation from the 
evidence which the trial court confirms, it is not for us 
to say that it is so inadequate that the trial court abused 
its discretion in failing to grant a new trial. Willis v. 
United States, 69 App. D. C. 129,99 F. 2d 362; Johnson 
& Wimsatt v. Hazen, 69 App. D. C. 151, 99 F. 2d 384. 
To the same effect are Columbia Heights Realty Co. 
v. Rudolph, 217 U. S. 547, 560, 30 S. Ct. 581, 54 L. Ed. 
877, 19 Ann. Cas. 854, and Barnes v. South Carolina 
P. S. Authority, 120 F. 2d 439. * * * 

The opinion in the instant case suggests no basis in reason 
for rejection of this unanimous body of authority. It gives 
no ground to justify invasion of the functions of both the 
jury in reaching its verdict and of the trial judge in passing 
upon a motion for a new trial. Nevertheless, the opinion ex¬ 
pressly asserts a jurisdiction to pass upon the weight of the 
evidence. Referring to reliance of government experts upon 
sales of comparable properties it says (pp. 9-10) “Bare refer¬ 
ence to unidentified sales asserted to be comparable is neither 
weighty nor persuasive evidence.” 1 Its four criticisms (p. 12) 
of the government, appraisers are all purely factual matters 
(which indeed on the record (see infra, p. 10) were completely 
unjustified) and not legal questions. And in its concluding 
discussion, the opinion says (p. 13), “We have already dis¬ 
cussed the relative values of the evidence presented by Riley 
and by the Government appraisers, and we need not repeat 
that discussion.” The opinion (p. 14) expressly describes 

’Emphasis is supplied throughout this petition unless otherwise noted. 
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what the majority of the court was doing as “assaying the 
accuracy of the award in this case." 

A search of the opinion for the reason why the jury’s ver¬ 
dict, concurred in by the trial judge, was overturned makes it 
even clearer that the majority of the Court is assuming to it¬ 
self the determination of the amount of compensation to be 
paid for this property. The case is well summarized in the 
dissenting opinion as follows (p. 16): “Here the jury saw the 
property, heard many witnesses—including the landowner— 
and received correct instructions from the court. It then ren¬ 
dered a verdict which was amply supported by the evidence. 
A motion for a new trial was made. The trial judge, it seems 
to me, had little alternative but to deny it. * # * The judge, 
like the jury, had seen the witnesses, and had no doubt formed 
an opinion as to their credibility and the weight to be given 
their testimony." The majority opinion did not find that at 
the trial there was an error concerning the admission or ex¬ 
clusion of evidence or in the judge’s instructions to the jury. 
This opinion purports to agree with the appellee in the only 
real legal issue involved (p. 15). Its reversal is, therefore, 
based solely on the views of the two majority judges as to the 
facts. We submit they do not have power to so impose their 
understanding of the facts on the parties, the court, and the 
jury. 

As is necessarily the case when an appellate court attempts 
to invade the functions of the jury and the trial court, numer¬ 
ous mistakes and misinterpretations of facts arise and that is 
the case here. Moreover, the opinion attacks the trial judge, 
jury, the efficiency and qualifications of expert witnesses and 
the presentation of its case by the Government. We will now 
discuss those matters in the remainder of this petition. 

2. The holding of the majority that the District Judge was 
derelict in his duties is unwarranted: The majority opinion 
does not, in terms, hold that the trial judge abused his discre¬ 
tion when he denied Mayme Riley’s motion for a new trial. 
It states, however, (p. 15) that when her motion for a new trial 
was before him for decision he should have given the case a 
“searching scrutiny’’ and later states (p. 16) that “The court 
was obligated to subject to a searching scrutiny" the award 


since it was so much less than the purchase price according to 
the majority’s version of Mayme Riley’s purchase. This is, of 
course, a holding that the District Judge did not fulfill his 
obligations. 

In denying the motion for a new trial, the trial court said 
“The verdict is supported by evidence, and the amount 
awarded was within the authority of the jury. The arguments 
advanced in the motion were presented without avail to the 
jury. This Court can not say that the verdict is unreasonable 
or unjust” (Jt. App. 13). A holding that, despite this state¬ 
ment, the trial judge carelessly conducted the trial and care¬ 
lessly reviewed Mayme Riley’s motion for a new trial has abso¬ 
lutely no support in the record. 2 The appropriate approach of 
an appellate court to such an attack by counsel upon a trial 
court was restated in Hoblik v. United States, 151 F. 2d 971, 
973 (C. A. 8,1945), as follows: 

As was said by the Supreme Court in Fair mount Glass 
Works v. Cub Fork Coal Co., 287 U. S. 474,485,53 S. Ct. 
252,255,77 L. Ed. 439, “Appellate courts should be slow 
to impute to juries a disregard of their duties, and to 
trial courts a want of diligence or perspicacity in 
appraising the jury’s conduct.” 

In this connection the majority of the court in this case is over¬ 
turning, without citation of authority, the well-settled princi¬ 
ple that a denial of a motion for a new trial can be reversed only 
for abuse of discretion. This rule also has been constantly re¬ 
iterated and applied in federal condemnation cases. See cases 
cited supra, p. 1-3. In United States v. Regents of New Mexico 

’ Apparently an inference was drawn from the fact that this case was 
instituted to condemn 45 parcels of land, leading the majority of the 
Court to say (pp. 2. 14) that trial was had as to 45 parcels, upon which 
was founded an assumption that particular parcels received only scant 
attention, especially upon motion for a new trial (p. 15). The fact Is, 
as the record shows, compensation was agreed upon in many instances. 
For that and various other reasons there was litigated at the trial the 
value of less than half the parcels condemned in the case. In addition, 
motions for a new trial were, by no means, filed by all of the condemnees. 
The fact was that three motions for new trial were before the District 
Court There is, therefore, nothing in the number of parcels concerned 
to Justify an inference that the Riley tract received less attention than 
it deserved. 
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School of Mines, 185 F. 2d 389, 392 (C. A. 10, 1950), it is 
stated: 

Furthermore, a motion for new trial is addressed to 
the sound judicial discretion of the trial court and its 
action in the denial of the motion will not be reviewed 
on appeal except in a clear case of abuse of such 
discretion. 

See also Morton Butler Timber Co. v. United States, 91 F. 2d 
884, 892 (C. A. 6,1937); H. & H. Supply Co. v. United States, 
194 F. 2d 553, 556 (C. A. 10,1952). In the present case there 
is no possible basis for saying that the trial court abused its 
discretion except for the conclusion of two judges of this Court 
that the award should have been more. 

3. The holding of the majority that the Government's two 
expert witnesses cannot be believed is not justified: The two 
expert appraisal witnesses for the appellee, Mr. William Harps 
and Mr. Thornton Owen, are men of wide experience with real 
estate in the District of Columbia. Mr. Harps has been en¬ 
gaged in real estate and appraisal work in the District 
of Columbia for 16 years. He is now vice president of John 
R. Pinkert, Inc., a real estate firm. He is a graduate of Howard 
University and has taken specialized real estate courses at 
American University and at the Massachusetts Institute of 
Technology. He has appraised property in Maryland, Vir¬ 
ginia and Atlantic City, New Jersey. This was his first appear¬ 
ance in court as an appraisal witness for the Government. His 
other appraisal appearances have been for landowners. He is 
a member and president of the Washington Real Estate Bro¬ 
kers Association; a member of the National Association of 
Real Estate Brokers; and a member of the Real Estate Board 
of New York City. Mr. Owen has been engaged in real estate 
appraisal work for 24 or 25 years. He is head of the appraisers 
and vice president of Perpetual Building Association; a mem¬ 
ber of the American Institute of Appraisers; a member of the 
Business and Professional Organization of the American Insti¬ 
tute; a member of the American Real Estate Board; and a 
member of the Senior Society of Residential Appraisers. He 
has done appraisal work in the District of Columbia, Virginia 
and Maryland. 


The qualifications of these two professional men were not 
questioned at the trial either by Mayme Riley’s counsel or by 
the attorneys for the numerous other condemnees. The mar 
jority of the Court attacks the conclusion of these experts on 
various bases (of which at least some contain clearly erroneous 
factual assumptions, see infra, p. 10) not presented at the trial. 
Thus, these appraisers have been discredited in an opinion by 
this Court without any opportunity to answer the factual con¬ 
clusions of the majority—conclusions which we believe to be 
demonstrably erroneous. Certainly a medical expert would 
never be so treated. We submit that in their own field apprais¬ 
ers are entitled to the same consideration accorded other pro¬ 
fessional men. 

4. The charges made by the majority opinion against pres¬ 
entation of the Government’s case have no foundation in fact: 
The majority opinion talks at length of an “unequal contest” 
(p. 14). It says that Mayme Riley, even though represented 
by counsel, would be “at the mercy of the Government” (p. 
14) if proceedings like this are allowed to become “mere con¬ 
tests” (p. 14). It also states that “From the Government’s 
point of view these are all minor items in a great program, but 
from the homeowner’s point of view each is a major event of 
supreme importance, and the homeowner stands solidly upon 
the Consitution” (p. 15). Becoming more specific, it says 
that “The Government cannot, by reason of its strength and 
the individual’s weakness, avoid the full impact of the man¬ 
date of the Constitution” (p. 15). The opinion even goes to 
the extreme of suggesting that the Government might refuse 
to pay just compensation, in which case, says the court (p. 14), 
“the power to seize would fail.” 

The majority of the Court is plainly charging the Govern¬ 
ment with intentional disregard of the Fifth Amendment and 
with such misuse of power that representation of Mayme 
Riley by counsel is not enough. The trial court must act as 
her parens patriae. In this connection, the Court’s thinking 
seems to have been influenced by the idea that the Land Agency 
is engaged “in a business venture on a grand scale” and that 
the lands are being taken “for resale to private entrepreneurs 
for strictly private business purposes” rather than for “tra- 
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ditional public use” (p. 14). The notion that this manner of 
executing the redevelopment program was a private venture 
rather than a proper governmental purpose was expressed by 
the three-judge court but completely rejected by the Supreme 
Court in Berman v. Parker , 348 U. S. 26 (1954). There is, we 
submit, absolutely no justification for suggesting (p. 14) that 
because Mayme Riley insisted on her right to have the value of 
her home determined in judicial proceedings she became “an 
obdurate opponent to be cut down in any manner possible or 
by any Government evidence however vague or sketchy.” Such 
a charge of malfeasance should not be made, especially in an 
appellate opinion, without some further factual basis than in¬ 
dividual judges’ disagreement with the valuation of competent 
appraisers, agreed to by a jury which saw this slum area and 
concurred in by the trial judge. 

5. The novel view that persons situated like Mayme RUey 
must be defended by the court as well as by their attorneys is 
unsupportable and ignores factors operating to protect her 
rights: Mayme Riley was represented by an attorney. We as¬ 
sume that the majority of the Court is not implying that be¬ 
cause it is said (p. 14) the attorney came to her through the 
Legal Aid Bureau, his representation was inadequate. Never¬ 
theless, the opinion says at least five times that (presumably 
because of Mayme Riley’s situation) this is not “a contest” 
and that the trial judge -was obliged to act as “more than the 
moderator” (p. 15). Presumably the holding is that a federal 
district judge, rather than being impartial, should act as a 
guardian for Mayme Riley and those similarly situated. As 
the dissenting judge points out (p. 17), this is a novel principle 
either in criminal or civil law. We hazard the guess that this 
is the first time an appellate opinion has expressly directed a 
federal judge to be not impartial. 

Moreover, Mayme Riley was not the person having the great¬ 
est financial stake in the outcome of this case. Obviously her 
notes would be uncollectible aside from this property. As¬ 
suming that the trust holders had invested the face amount of 
the loans in the property, it is they, not Mayme Riley, who 
have the primary financial interest. They, and not Mayme 
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Riley, would get more money from a higher award, at least until 
the value should reach the amount of the trusts. 

The trust holders are not shown to be paupers. They were, 
of course, joined as parties to this case. Yet no trust holder 
produced an expert appraiser. Their attorneys did not appear 
at the trial. They did not challenge the assertions of Mr. 
Harps and Mr. Owen as to the burden Mayme Riley assumed. 
They made no arguments to the jury. Even when the verdict 
was returned, which awarded practically nothing for the third 
trust, the holders thereof made no motion for a new trial and 
took no part in the proceedings upon appeal. 

Another safeguard of the rights of Mayme Riley lay in the 
fact that her parcel was not tried by itself. As the title of this 
case itself shows, it involves parcels in two squares in Area B. 
These were dwelling houses in this slum area. Other parcels 
were represented by other attorneys, 12 in all. They cross- 
examined Mr. Harps and Mr. Owen. They produced numerous 
expert witnesses. In the process the sales of comparable prop¬ 
erties in this particular vicinity were canvassed. Obviously the 
jury would take all of this information into account in arriving 
at its verdict. The relationship of trusts upon the property to 
its value was not unique in the Riley case. For example, the 
owner of Parcels 332-A, 332-B, 332-C and 332-D presented 
appraisers who valued them at $6,985, $6,922, $6,533 and 
$6,520. The sales prices earlier of these four properties were 
$8,950 apiece according to the face amount of the trusts. The 
attorney for these parcels told the jury that his appraisers 
“came in and gave you prices lower than what our sales were of 
this property. He has discounted a sum off of the sales price 
to allow for reasonable terms of credit” (Tr. 1121) .* Although 
the verdicts in these parcels were $4,500, $4,600, $4,350 and 
$4,350, no appeal was taken. Because of the close similarity of 
these row dwelling houses in the same two squares, all of the 
condemnees’ evidence equally applied to Mayme Riley’s parcel. 
In fact, in almost all of these trials there are some persons who 

* Since this matter was the Court’s own theory, the complete record 
showing these facts was not before It. We Include herewith, infra, p. 16, 
a motion for leave to submit the complete transcript for consideration be¬ 
fore the judge and Jury are to be overturned because of their view of the 
weight of the evidence. 


appear without an attorney but whose interests are adequately 
protected. For example, there were several such instances in 
the trial in District of Columbia Redevelopment Land Agency 
v. 61 Parcels of Land in Squares 686, 686, 648 and E-6J$, in 
the District of Columbia, Thomas A. White, et al., No. 13,144, 
now pending before this Court on another issue. 

The supposed necessity for creating a new form of legal pro¬ 
cedure did not, we submit, exist. Heretofore no federal ap¬ 
pellate court has found such necessity despite the tremendous 
number of parcels of land of owners, large and small, acquired 
for wartime uses and other governmental purposes in recent 
years. 

6. A full hearing would, we believe, disclose several funda¬ 
mental mistakes in the discussion of the weight of the evidence 
in the majority opinion of this Court: Since the weight of the 
evidence had not heretofore been held to be within the scope of 
this Court’s jurisdiction, the briefs previously filed do not deal 
with that subject. Likewise it was not thought appropriate at 
oral argument to point out the reasons why the jury’s verdict 
was an eminently reasonable view of the facts, if not the only 
sensible conclusion. 

The case was this: Mayme Riley relied completely upon her 
purchase in 1951, computed with reference to the face value 
of the trusts in that transaction, and testimony of Milton Vin- 
nick, who sold it to her, that it was a fair price. Mr. Vinnick 
was not offered as an expert to testify to the 1954 value of the 
property. Opposing this evidence, the Department of Justice 
offered the opinions of Mr. Harps and Mr. Owen. The jury 
also had the benefit of its view of this row house and of the 
other properties in the vicinity. However, by the time the ap¬ 
peal was argued the houses had been razed and, with minor 
exceptions, this slum area had been cleared. The fact that a 
view cannot be the sole basis of an award (pp. 12-13) in no 
way detracts from its important function of furnishing physical 
evidence to confirm or deny expert testimony. It has an im¬ 
portant bearing on the description of the property and its sur¬ 
roundings as set out in the majority opinion of this Court 
(pp. 4-5,11). The jury and the trial court thus had informa- 
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tion not now available as to one of what the majority opinion 
calls the “two key facts” (p. 4). 

The Department of Justice appraisers did not take the in¬ 
come or rental value approach because the property was owner- 
occupied. There remained the comparable sales approach and 
the reproduction approach. The majority opinion rejects the 
appraisers’ reliance on comparable sales because they did not 
describe in detail the sales they used (pp. 6, 7,9-10,12). The 
first obvious answer to this criticism is that Mayme Riley’s 
attorney could easily have sought those details if he had be- 
livered the answers would be favorable to her case. A great 
many of the judges and attorneys thoroughly experienced in 
condemnation cases prefer to leave such questions to cross- 
examination in the interests of expediting the trial and of 
avoiding unnecessary confusing detail when there is no dis¬ 
agreement as to the true facts. There is no justification for the 
assumption by the majority of this Court, remote from the 
trial as it is, that the Department of Justice appraisers would 
have been unable to substantiate their comparable sales testi¬ 
mony if called upon to do so. Indeed, it is because of limita¬ 
tions imposed on the complete exploration upon direct ex¬ 
amination of an expert of such sales that two appeals by the 
Agency are now pending in this Court. District of Columbia 
Redevelopment Land Agency v. 61 Parcels of Land in Squares 
586,586,6^3 and E-643, in the District of Columbia, Thomas 
A. White, et al.. No. 13,144; District of Columbia Redevelop¬ 
ment Land Agency v. 47 Parcels of Land in Squares 538 and 
583 in the District of Columbia, Angela Brosnan et al.. No. 
13,198. 

As to the reproduction approach, the majority of this Court 
rejects the opinion that reproduction co6t would be 70 cents 
a cubic foot because it was “without explanation or support¬ 
ing data” (p. 12). We submit that, as a bare minimum, the 
opinions of experienced District of Columbia appraisers are 
prxma fade correct until challenged. Here again, cross-exam¬ 
ination furnished ample opportunity to test the data. In this 
connection we deny that, at least as related to this slum area, 
“It is common knowledge that old houses in certain areas of 
this city sell easily on the market for multiples of what they 
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would cost to build” (p. 12). The rejection by the majority 
of this Court of a sworn appraisal on the ground that the de¬ 
preciation deduction yields “a doubtful figure in market valua¬ 
tion” (p. 12) constitutes enforcement of merely the personal 
opinion of the majority judges, not expert in these matters. 
How “crude a rule of thumb” Hie cubic foot method of repro¬ 
duction cost determination may be as applied to city row houses 
is, we submit, a question to be solved by the appraisal profes¬ 
sion and not a matter to be determined by this Court as a 
rule of law. 4 

The majority opinion’s rejection of the reasons given by Mr. 
Harps and Mr. Owen for not blindly following the face amount 
of the trusts as representing value are equally fallacious. Here 
again there was ample opportunity to secure the explanation 
at the trial. Indeed, the majority opinion itself gives the ob¬ 
vious answer. It says (p. 8): “The cash price, which is the 
yardstick of value, may differ from a price upon terms.” Yet 
in the following paragraph it proceeds to perform a series of 
calculations based upon the settlement statement and the re¬ 
ceipt book which it says show that “in less than thirty years” 
at an average only six percent interest on all three trusts the 
property would be paid for. That appellee had no opportunity 
to indicate the fallacies in the computations from which the 
majority opinion concludes (p. 9) that “the oral testimony of 
the appraisers as to the sale appears to be erroneous” is made 
crystal clear by the order of this Court dated March 30, 1956, 
several months after the argument in December 1955. This 
order recites that these original exhibits were not transmitted 
with the record on appeal but were withdrawn by counsel for 
the appellant who was ordered to file them by April 7,1956. 

As to the persuasiveness of this evidence the comment by 
Mr. Block, counsel for one of the condemned, at the pretrial 
conference of this case on February 17, 1955, is relevant. In 

4 The importance of the reproduction approach ig highlighted by District 
of Columbia Redevelopment Land Agency ▼. 3fl Parcels of Land in Squares 
538 and 583 in the District of Columbia, Angela Brosnan, et al. No. 18498, 
now pending before this Court 


13 

discussing the necessity of production of records at the trial 
he said (Tr. 73): 

That, of course, is always troublesome, if the Court 
please, because from a practical standpoint, the apprais¬ 
ers, in going through the title company records, do not 
talk with the persons who bought and sold, they merely 
pick up a record and from that they go to the title com¬ 
pany, if they can determine which title company han¬ 
dled the matter, and look at the settlement sheet, and 
the settlement sheet doesn’t always disclose the true 
sale, or all that occurred between the buyer and seller. 

On its face it is a little hard to believe that a person without 
any personal credit standing could purchase property located 
in this notorious slum area (for a brief description of conditions 
existing in this area see Berman v. Parker, 348 U. S. 26, 30 
(1954)) by paying only three percent in cash and the balance 
of the fair market value in three trusts. The face amount of 
those three trusts is, in the majority opinion’s theory, no more 
than the fair cash value of the property although the average 
interest rate on all three is only six percent and the term of 
payment approaches 30 years. This is so extraordinary as to 
raise the question in anyone’s mind whether the face value 
has been inflated because of the extreme credit risks involved. 

The opinion in the present case vividly contrasts with the 
holding of Hickey v. United States, 208 F. 2d 269 (C. A. 3, 
1953), certiorari denied, 347 U. S. 919 (1954), that “We reject 
}he conception that a prior sale or sales of condemned property 
must always, as a matter of law, be given more weight in con¬ 
demnation proceedings than sales of comparable property.” 
The court further held (p. 273): “The issue presented is pecu¬ 
liarly within the discretion of the trial judge in the light of the 
facts in each case.” 

7. The full bench of this Court should pass upon the issues 
here decided: The question as to scope of appellate review of 
jury verdicts in condemnation cases is of fundamental impor¬ 
tance and the instant decision, if it stands, will have far-reach¬ 
ing consequences. There are now pending before this Court 
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two appeals in redevelopment cases which might have to be 
given entirely different treatment under the instant decision.* 
The appellee in one of these cases has obtained an extension 
of time so that the instant case can be relied upon in its brief. 
The parties to condemnation cases are entitled to know at the 
earliest date whether this novel principle of retrial by the Court 
of Appeals is to be adopted as the rule of this Circuit. If so, 
the determination of whether to appeal particular cases will 
have to be reexamined. Records will have to be composed so 
as to present, so far as possible, the complete picture the jury 
had. The method of briefing and arguing appeals will have 
to be accordingly revamped. The “Area B” cases have been 
substantially concluded and the time for appeal has expired. 
However, the plans for redevelopment of project “Area C” 
are rapidly nearing final approval. For comparison, that area 
contains approximately 2,263 parcels of land, while “Area B” 
was divided into about 640 parcels. Also of immediate con¬ 
cern are the acquisitions for low-rent housing by the National 
Capital Housing Authority which, at the present moment, total 
five sites containing from 16 to 55 parcels each. Beyond this 
cause of immediate concern are the general condemnation pro¬ 
ceedings for all public uses. 

It is also important for the guidance of attorneys and trial 
judges that the full bench of this Court settle the issue whether 
cases of persons similarly situated to Mayme Riley are to be 
tried like other federal court litigation or are to be subjected 
to some special procedure. If so, an indication of what the 
procedure should be is essential. Since the prime purpose of 
redevelopment is the clearance of slum and blighted areas, there 
will necessarily be many persons in situations comparable to 
that of Mayme Riley, just as there were many similarly situ¬ 
ated in “Area B.” 

For the same reasons the effect to be accorded alleged pur¬ 
chase prices represented by extremely small down payments 
and multiple trusts of long duration is so recurrent that it may 

* District of Columbia Redevelopment Land Agency v. 61 Parcels of Land 
in Squares 585, 586, 648 and B-648, in the District of Columbia, Thomas A. 
White, et aL, No. 13,144; District of Columbia Redevelopment Land Agency 
▼. 47 Parcels of Land in Squares 588 and 588 in the District of Columbia, 
Angela Brosnan, et al.. No. 13,196. 
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properly be called typical in these areas. Every indication is 
that if the instant decision is followed in other cases the cost of 
these public projects will be substantially increased. For ex¬ 
ample, the estimated cost of acquisition of lands in “Area 
C” is $66,000,000. 

The instant decision also has repercussions beyond the con¬ 
demnation field. The declarations of law contained therein on 
such fundamentals of appraisal practice as the method of de¬ 
termining cost of reproduction, the necessity for deducting de¬ 
preciation as to old houses in the District of Columbia, and the 
validity of straight-line depreciation will seriously affect all 
appraisal practice in Washington, especially for loan purposes. 

Finally, the charges of negligence or misconduct upon the 
part of the trial court, government employees, and appraisers 
are so serious that they should be perpetuated in the opinion 
of this Court wily after examination of the validity thereof by 
the full bench. 

CONCLUSION 

Wherefore, for the foregoing reasons, appellee submits that 
a rehearing should be granted and requests that such rehear¬ 
ing be en banc. 

Respectfully submitted. 

Perry W. Morton, 

Assistant Attorney General, 

Roger P. Marquis, 

Reginald W. Barnes, 

Attorneys, 

Department of Justice, Washington, D. C. 

June 1956. 

CERTIFICATE OT COUNSEL 

I, Roger P. Marquis, counsel for appellee in the above-en¬ 
titled cause, do hereby certify that the foregoing petition for 
rehearing is presented in good faith and not for the purpose 
of delay. 

Roger P. Marquis. 
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Honour tob order su bmittin g record 

The District of Columbia Redevelopment Land Agency, ap¬ 
pellee herein, for the reasons stated in the foregoing petition 
moves this Court that an order be entered directing the submis¬ 
sion to this Court of the entire record of the trial of this case; 

Respectfully submitted. 

Perry W. Morton, 

Assistant Attorney General, 

Roger P. Marquis, 

Reginald W. Barnes, 

Attorneys, 

Department of Justice, Washington, D. C. 
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of the statute were to be accepted, the Court should not close its eyes 
to the realities of the situation and hold that because — except for 
the averment in the complaint — the record does not specifically re- 

2/ 

fleet relief from military service appellee must not suffer the con¬ 
sequences flowing from the filing of his claim after having reaped the 
benefits. 


The issues above referred to need be decided by this Court 
only if it found that the administrative agencies were not correct in 
deciding that Denmark was a neutral country. On that issue we argued, 
and we maintain, that this was a political matter for the Executive, 
whose decision is binding upon the courts. Beyond that, however, the 
ruling of the agencies involved is entitled at least to the weight 

3/ 

usually accorded administrative decisions in this field of law. As this 
Court held in Rubinstein v. Brownell, 92 D.S. App. D.C. 328, declaratory 
judgment actions of this character must be decided in accordance with the 
principles applicable in habeas corpus. In a habeas corpus proceeding 
the courts would not normally go beyond deciding jurisdictional and 
constitutional questions — they surely would not substitute their 
view of a factual issue such as the neutrality of a foreign state for 
that of the adainistrative agency. 


/s/ Leo ft. Rover 
LEO A. ROVER, 

United States Attorney 

/s/ Lewis Carroll _ 

LEWIS CARAdLE 
Assistant United States Attorney 

/s/ Harold H. Greene _ 

HAROLD H. GREENE 
Assistant United States Attorney 


2/ Which incidentally it does not so reflect because no one could 
t magi no when the case was tried that the statute could be given as 
a. tortured construction as appellee presently suggests. 

3/ Judge Holtzoff, belW, chose to accord that decision no weight at 
all. This was obvious error. 



